WESTBROOK CITY COUNCIL
SPECIAL CITY COUNCIL MEETING AGENDA
MONDAY JUNE 15, 2020 AT 7:00 PM

WESTBROOK PERFORMING ARTS CENTER, 471 STROUDWATER ST.

I.

READING THE CALL FOR A SPECIAL CITY COUNCIL MEETING

II.

ROLL CALL

III.

PLEDGE OF ALLEGIANCE

IV.

APPOVAL OF MINUTES

V.

MAYOR’S MESSAGE

VI.

STUDENT REPRESENTATIVE UPDATE

VII.

PUBLIC COMMENT

VIII.

UNFINISHED BUSINESS

IX.

ORDERS OF THE DAY (SECOND AND FINAL READING)
Order 2020-56
Authorizing Repeal & Replacement of Chapter 19, Walker Memorial Library
Order 2020-57
Authorizing Expenditure for Walker Memorial Library Floor Replacement
Order 2020-58
Authorizing Recreation and Conservation Commission Expenditure for Pride
Preserve Project, Phase II
Order 2020-59
Authorizing Award of Bid for Longfellow Street Sewer Replacement Project
Order 2020-60
Authorizing Expenditure for Sewer Line Inspection Services
Order 2020-61
Authorizing the Consolidation of the Maine Public Employees Retirement System
(MePERS) Reserve Fund into the General Fund Balance and the Repeal of Orders
2015-77 and 2019-79
Order 2020-62
Authorizing the Use of Undesignated General Fund Balance to Pay Off Lease
Purchase Agreements and Authorize Capital Purchases
Order 2020-63
Authorizing the Use of $968,105 of Undesignated General Fund Balance for the
FY 2021 Payment to the Maine Public Employees Retirement System (MePERS)
Order 2020-64
Authorizing Amendment to Comprehensive Resource Management Agreement
and Contract Member Municipality Waste Handling and Recycling Agreement
with ecomaine
Order 2020-65
Amending Chapter 41, Property Tax Assistance, Reducing the Age Eligibility for
the Senior Property Tax Assistance Program from 70 to 68
Order 2020-66
Authorizing the Use of the Unused Balance of School Capital Bond Funds to Pay
Debt Service Expenses in the FY 2020, FY 2021 and FY 2022 Budgets
Order 2020-67
Approving the FY 2020-2021 Annual Budget & Appropriations
Order 2020-68
Approving the FY 2020-2021 School Budget Warrants

X.

NEW BUSINESS
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Resolves (One Reading Required)
Resolve 2020-19
Approving the MMA Workers Compensation Safety Incentive Program
Resolve 2020-20
Setting the Hours of Voter Registration and the Polls
Orders (One Reading Required)
Order 2020-70
Accepting Unappropriated Funds Report for 3rd Quarter FY 2020
Orders (Two Readings Required)
Order 2020-71
Authorizing Contractual Agreement with the Town of Scarborough for Shared
Services of Animal Control Officer
Order 2020-72
Authorizing Contracts for Reconstruction of Cornelia Warren Four Season Rink
Order 2020-73
Approving FY 2020-2021 Annual Vendor List
Order 2020-74
Authorizing a Utility Easement on 5 Bradley Drive
XI.

PUBLIC COMMENT

XII.

REFERRALS
Request to refer Police Department Policy and Procedures to Public Safety Committee

XIII.

COMMITTEE REPORTS
Committee of the Whole
Hours for Construction & Noise Ordinance
Residential Landlord Registration
City Council Rules & Procedures
Facilities & Streets Committee
Austin Street Extension
Reducing Speed Limit on Lincoln Street
Sidewalks & Traffic at Haskell Street
Condition of Westbrook Middle School Baseball Field
Traffic Issues on Forest Street
Finance
Creating a Fire Truck Fund
Public Safety Committee
None

XIV.

EXECUTIVE SESSION
Request to enter into Executive Session to discuss the City’s legal rights and duties pursuant to 1
M.R.S.A. § 405-6(E).

XV.

ADJOURNMENT
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CALL FOR A SPECIAL CITY COUNCIL MEETING
TO:
FROM:
DATE:

City Council
Michael T. Foley, Mayor
June 11, 2020

There will be a Special Meeting of the Westbrook City Council on Monday June 15, 2020
at 7:00pm at the Westbrook Performing Arts Center (471 Stroudwater Street), to conduct
the business on the enclosed agenda.
Respectfully,

Michael T. Foley
Mayor

Duly Authorized Official’s Return
This is to certify that on June 11, 2020 I posted notice of the above call for a Special
Meeting of the City Council on the City of Westbrook’s website, and that I sent a copy of
the same to the City Councilors/Municipal Officers.

Angela Holmes
City Clerk

Page 3 of 150

Page 4 of 150

Page 5 of 150

Page 6 of 150

Page 7 of 150

Page 8 of 150

Page 9 of 150

Page 10 of 150

CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date:

June 1, 2020

Order: 2020-56
AUTHORIZING REPEAL & REPLACEMENT OF CHAPTER 19, LIBRARIES
That the Westbrook City Council hereby approves the repeal and replacement of the City of Westbrook
Code of Ordinances, Chapter 19, Libraries, as outlined in the attached exhibit.

First Reading: June 1, 2020

Second and Final Reading: June 15, 2020

Attest:
_______________________________________
City Clerk

_______________________________________
Mayor
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To:

President Rairdon & Members of the Westbrook City Council
Walker Memorial Library Board of Regents
Joseph Walker Trustees
Director, Walker Memorial Library

From: Mayor Michael T. Foley
Re:

Walker Memorial Library Organizational Structure & Governance

During the initial weeks of assuming the role as Mayor, the Administration was presented with a
personnel matter at the Walker Memorial Library. As we did not feel equipped or have the staff
available to complete such an investigation, we engaged with an attorney from the City’s law Nirm
to conduct an investigation into the matter, which ultimately was unfounded.
In the course of conducting this investigation into the personnel matter, during which the Director,
Library staff, Regents, Trustees, and former holders of some of these positions were interviewed,
information not directly related to the personnel matter was presented by interviewees regarding
conNlict and dysfunction at the Walker Memorial Library. Many of the issues identiNied are long
standing conditions and date back multiple years (and multiple directors).
The Administration is in the process of developing changes to both the organizational structure
and the governance of the Walker Memorial Library that will better clarify the roles,
responsibilities and authority of boards and personnel within those structures. Some of these
changes will be implemented administratively through the Mayor’s ofNice while others will involve
ordinance and/or policy changes that will require the approval of the City Council. All changes will
be compliant with the terms of the Joseph Walker Trust.
This is a high priority item that we had hoped to complete prior to Ninal approval of the FY 2021
budget, but has been delayed due to the emergency conditions that have resulted from the
COVID-19 pandemic. We hope to present these operational and policy changes to the City Council
within the near future.
I have enclosed a copy of the report completed by Alyssa C. Tibbetts, Esq. dated April 2, 2020 for
your review prior to presenting the proposed changes.
Should you have any questions, please do not hesitate to contact me directly.
Sincerely,

Mayor Michael T. Foley
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Report Regarding Governance of Walker Memorial Library
Alyssa C. Tibbetts, Esq.
April 2, 2020

I was contacted on December 23, 2019 by City Administrator Jerre Bryant and
asked to conduct an investigation into various complaints and concerns regarding
personnel matters that are deemed confidential under Maine law. Following that
investigation, I issued a report that is also deemed confidential under Maine law as a
personnel record. While the specific personnel-related matters were the primary focus of
my investigation and are not subject to public disclosure, there were other complaints and
concerns raised through the course of the investigation that relate more generally to the
management and governance of the Walker Memorial Library. It is my opinion that
these issues warrant further review and would benefit from the perspective of other
members of City government. As such, I have drafted the following report as a summary
of the non-personnel-related matters that were raised during the investigation for the
City’s use in a broader discussion of the operations of Walker Memorial Library.
The Library is managed by a Board of Regents who are appointed by the Mayor,
two Trustees who have been appointed by the Probate Court and a Director who is an
employee of the City. The Director is responsible for various staff of the Library, who
are also employees of the City. Lastly, there is a Friends of the Library group that
provides volunteer support for Library fundraising and activities. Exclusive of the two
Trustees, Walker Memorial Library is a department of the City of Westbrook and the
hiring of the Library Director and the appointment of members to the Board of Regents
clearly falls within the purview of the Mayor.
The Trustees and some of the current members of the Board of Regents believe
that the Trustees are responsible for overseeing the building, books and policies and that
the Library Director is responsible for programs and staff. The Director, City
administration and some of the Library staff believe that the City is responsible for the
building and the Library Director is responsible to a certain degree for all of the items
listed above, with the assistance of the Board of Regents and Trustees. Some individuals
interviewed believe that the Board of Regents was established to serve as representatives
of the City in the management of the Library and that the Trustees appointed by the
Probate Court are always voting members of the Board of Regents. Others believe that
the Trustees role is more limited to building preservation and specified book purchases,
and that the Board of Regents were established to serve in an advisory-only capacity.
Obviously, there is no shared understanding here.
It was abundantly clear throughout the investigation that there is a considerable
lack of clarity regarding the respective roles and authority of each of these individuals or
1
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groups. This has resulted in several conflicts among the parties holding the positions
listed above. Some of the parties interviewed held very firm beliefs as to their respective
role as it relates to management of the Library, while others were very unsure. Among
those that were certain, there was disagreement, which suggests the matter is not as clear
as it could be.
While there were many issues raised during the course of this investigation, there
were four certain conclusions common among those issues:
1. Everyone involved believes they want what is best for Walker Memorial
Library;
2. There are different views on what is best for Walker Memorial Library;
3. There is an ongoing power struggle with regard to the management of
Walker Memorial Library; and
4. There is a clear division among the staff of Walker Memorial Library.
In my opinion, the City is fortunate to have so many people who care about
Walker Memorial Library and who want to dedicate their time and energy to seeing it
succeed. That includes an active Board of Regents, dedicated Trustees, a highly qualified
and motivated Director and loyal staff. While all of these people are involved in the
management and operation of the Library to varying degrees, there is no question that the
Library is a department of the City of Westbrook and the building in which it is housed is
a facility owned by the City of Westbrook. As such, it should be the responsibility of the
City of Westbrook, through its governing body the City Council and Mayor, to establish
the rules and regulations by which the Walker Memorial Library operates, including the
assignment of roles and responsibilities to the various parties involved in such operations.
There was some belief expressed among those interviewed during this
investigation that, over time, the Board of Regents and Trustees have grown frustrated
with the City’s response, or their perceived lack thereof, to specific issues related to the
management and maintenance of the Library building in particular. I believe that is true.
As a result, some members of the Board of Regents and the Trustees have begun to assert
more authority over tasks that they had not previously been involved with in an effort to
advance those building-related initiatives. From my perspective, it appears that those
individuals have also influenced new members of the Board of Regents with respect to
their understanding of the scope of authority of the Board and because they have largely
been responsible for selecting new members of the Board, those beliefs have been
perpetuated. I also believe that this historical evolution has taken the Board of Regents’
and the Trustees’ focus away from more global policy issues and long-term strategic
initiatives for the Library and has caused them to operate in a manner that is generally
adversarial with respect to any member of the City government or Library staff that does
not support the specific building-related initiatives they seek to complete. This has led to
2
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a palpable division among the Library staff, tension between the Regents/Trustees and
the City, and constant conflict with the Library Director.
It is critical to the success of the Library that the Board and the Trustees work well
together and that, collectively, that group works well with the Director and City
administration respectively. It is also critical that the Director works well with all of the
staff, that the staff work well together, that the City administration and the Director work
well together, and that the Board members and Trustees generally respect and trust the
staff. Currently, it appears that the Board and the Trustees work well together; that the
Director and most of the staff work well together; and that the City administration and the
Director work well together. However, it’s clear that the Board, the Trustees and the
Director do not work well together and that the Director and some of the staff are not
working well together currently. It’s also clear that some members of the Board, the
Trustees and the City administration are currently at odds. As a result of these failing
relationships, Walker Memorial Library is not currently a productive, collaborative or
respectful work environment for many of its employees or volunteers.
All parties involved in the management and governance of Walker Memorial
Library would benefit from a better understanding as to what is expected of them. As the
Library is a department of the City of Westbrook and the Mayor and City Council are the
governing body of the City, it is my recommendation that the Mayor and City Council
prepare and adopt amendments to the existing policies, regulations and/or ordinances
related to Walker Memorial Library and/or new policies, regulations and/or ordinances
that bring further clarity to the governance structure of the Library, as well as the scope
of authority, roles, responsibilities and expectations of all parties involved. The areas of
responsibility as outlined in these regulations should be drafted in a manner that enables
all parties to clearly delineate authority for specified tasks. For example, does the
designation of meeting space fall within the scope of building management or program
management? Who then is responsible for making decisions regarding where meeting
space is permitted in the Library and who is responsible for making decisions regarding
how that meeting space is to be set up or used? Examples of other issues to consider
when drafting regulations related to the management of the Library include:
1. Who does the Library Director report to? Who evaluates the Library
Director’s performance?
2. Who do the staff report to? Who determines what staffing levels are
appropriate and what positions are necessary?
3. Should the Trustees or members of the Board of Regents be able to work
directly with staff? If so, to what degree?
4. Who is responsible for drafting, adopting and implementing Library
policies?
5. Who is responsible for creating and managing Library programs?
6. Who is responsible for management of the Library facility?
3
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7. Who is responsible for setting long term goals for programs, policies and
the building? Who is responsible for implementing those?
8. How will members of the Board of Regents be selected? What kind of
training/orientation will they have? Will they have term limits?
These issues should not be left open to interpretation. Once these policies,
ordinances and/or regulations are in place, I recommend that the City provide initial and
ongoing education regarding the same for the Trustees, the members of the Board of
Regents, the Director and the staff. Everyone who holds one of these roles should be
acutely aware of the expectations of him/her and his/her scope of authority in said role.
Moreover, these individuals must be willing to accept the boundaries of his/her role as it
relates to the management and operations of the Library. Based on the structure of
Walker Memorial Library, no one person should be entirely responsible for all matters
related to its operation. However, some will (and should) have more authority than
others, and everyone who chooses to continue to be involved must accept that in order for
the parties to work together successfully.
Lastly, I would also recommend that in the course of adopting regulations related
to the various roles and authority in the management of Walker Memorial Library, that
the City develop more formal processes for the selection and appointment of members of
the Board of Regents, which include a diverse interview panel, thorough training and
ongoing support that enables Board members to fulfil their clearly defined roles. Going
forward, the City should be focused on which members of the Library management will
be responsible for strategic planning and ensuring that such a plan establishes clear,
measurable and achievable goals for the Library that reflect the current needs of the
community. There should be clearly communicated expectations as to what resources
should be utilized in this planning process, when that should be completed and how
frequently it should be updated, and who will be responsible for implementing resulting
strategic initiatives. All parties should be working toward the same clearly defined
mission and should understand their respective roles in achieving that mission.

4
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Chapter 19
LIBRARIES1
Sec. 19-1. Board membership of Walker Memorial Library.
The mayor, by virtue of his/her office, and seven (7) persons to be appointed by him/her, one
(1) from each ward of the city and two (2) appointed at large, shall constitute and be known as
the Board of Regents of the Walker Memorial Library. (1942 Rev. Code, Ch. XXIII, § 1)
Sec. 19-2. Board's duties generally.
The board of regents as established in the preceding section shall discharge all duties
incumbent upon the city respecting the Walker Memorial Library, so called, which has been
established in the city under the provisions of the last will and testament of Joseph Walker,
deceased.
The board shall meet at the library building, or some other suitable place in the city at such
stated time as the majority of the board shall fix, shall keep a full record of their proceedings and
provide suitable persons to act as librarians and care for the library building and grounds.
The board shall, with the cooperation and advice of the trustees appointed by the Judge of
Probate for the County of Cumberland under the twenty-eighth item of said will, make and adopt
suitable rules and regulations respecting the care, use and control of the grounds, building and
books belonging to the library; and in the discharge of their official duties may incur such
expenses from the appropriations made for the library by the council as are reasonable and
proper.
The compensation of library personnel shall be established by the city council, after
considering the recommendations of the board of regents, in a manner consistent with the
provisions set forth in a city personnel policy. (1942 Rev. Code, Ch. XXIII, § 1; Ord. of 2-20-73)
Sec. 19-3. Procedure for filling board vacancies.
If by reason of death, resignation or removal from the city or removal from office by the
mayor, a vacancy in the Board of Regents of the Walker Memorial Library shall occur at any
time, the same shall be filled for the unexpired term by appointment from the ward in which the
person causing such vacancy resided at the time of his appointment, except that a vacancy in an
at large seat may be filled by the appointment of any resident of the city. (1942 Rev. Code, Ch.
XXIII, § 1)
Sec. 19-4. Annual appointment of board members.
On the first Monday of December, or as soon as may be thereafter, the mayor shall annually
appoint one (1) person to serve on the Board of Regents of the Walker Memorial Library, such
appointment shall be for five (5) years and shall be made from the ward in which the person lives
whose expired term of service caused such vacancy, except for at-large members, who may be
appointed from any ward. The appointment of at-large members shall occur in accordance with
Section 19-9. (1942 Rev. Code, Ch. XXIII, § 1)
1

State law reference – Public libraries, 27 M.R.S.A. §§ 101-10
Page 164 – City of Westbrook Code of Ordinances
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Sec. 19-5. Board to submit annual estimate of expenses, report of preceding year.
The Board of Regents of the Walker Memorial Library shall annually, in the month of
January, lay before the council a careful and detailed estimate of the amount of money that will
be needed to defray the expenses of the library for the year ensuing; and shall, on or before the
last day of February in each year, submit a full report of their doings for the year preceding,
which shall be included in and printed with the city reports. (1942 Rev. Code, Ch. XXIII, § 2)
Sec. 19-6. Treasurer's, auditor's duties generally.
The city treasurer and the auditor of accounts of the city shall serve in the same capacities for
the Board of Regents of the Walker Memorial Library and shall keep separate accounts with the
library, which shall be submitted with their annual reports to the city and printed with the same.
(1942 Rev. Code, Ch. XXIII, § 3)
Sec. 19-7. Chairperson.
Each year the Board of Regents shall elect a Chairperson from its membership. The
Chairperson, in consultation with the Library Director, shall prepare and distribute an agenda for
each meeting. Upon the request of the Mayor, the Chairperson shall submit a report on the
performance of the Library Director. The Chairperson or his/her designee shall serve as a member
of any search committee for the Library Director.
Sec. 19-8. Meetings; quorum.
The Board of Regents shall meet monthly or as otherwise determined necessary by the
membership. The quorum for conducting business shall consist of four (4) members, but a smaller
number may adjourn a meeting to another time and shall provide notice of the new date to those
members not in attendance.
Sec. 19-9. Transition provision for appointment of at large members.
The initial appointment of the two (2) at-large members shall occur within ninety (90) days
after the adoption of the amendments creating those positions. One member shall be appointed for
a term that shall expire in December of the fifth year immediately following the appointment and
the other shall be appointed for a term that shall expire in the fourth year immediately following the
appointment. After that initial appointment, all appointments, other than those to fill unexpired
terms, shall be for five (5) years.
(Amed 05/02/2016, Order 2016-045)

Page 165 – City of Westbrook Code of Ordinances
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Chapter 19 of the City’s Code of Ordinances is hereby repealed and replaced with the
following:
CHAPTER 19 WALKER MEMORIAL LIBRARY
Sec. 19-1. Walker Memorial Library.
The Walker Memorial Library is a department of the City of Westbrook and is subject to
all terms and conditions of said departments under the City Charter, Code of Ordinances
and other rules and policies established by the City.
Sec 19-2. Library Director.
The Mayor shall appoint a Library Director, who shall discharge all duties incumbent upon
the city respecting the Walker Memorial Library which has been established in the City
under the provisions of the last will and testament of Joseph Walker.
Sec. 19-3. Governance.
The Mayor, the City Council and the Library Director shall make and adopt suitable rules
and regulations respecting the care, use and control of the grounds, building and collection
of the Walker Memorial Library, with the cooperation and advice of the trustees appointed
by the Judge of Probate for the County of Cumberland under the twenty-eighth item of said
will.
Sec. 19-4. Advisory Committee.
a. Establishment of the Advisory Committee. There shall be an Advisory Committee
consisting of five (5) members appointed by the Mayor and approved by the City
Council. The members of the Advisory Committee shall serve staggered three (3)
year terms. For the first set of appointments, one (1) member shall be appointed
for a one (1) year term, two (2) members shall be appointed for a two (2) year term
and two (2) members shall be appointed for a three (3) year term. New members
shall be appointed to hold office from the first Monday in December of each year.
The Library Director and the trustees appointed by the Judge of Probate for the
County of Cumberland under the twenty-eighth article of the will of Joseph Walker
shall serve as ex officio, non-voting members of the Advisory Committee.
b. Officers. The Advisory Committee shall elect one of its appointed members as the
Chair and another of its appointed members as the Vice-Chair at its first meeting
after annual appointments occur.
c. Meetings. The Advisory Committee shall meet four (4) times per year or as
otherwise deemed necessary by the Library Director. The Library Director shall
prepare and distribute an agenda for each meeting.
d. Responsibilities of committee. The Advisory Committee shall serve as an advisory
board to the Mayor and the City Council. The Advisory Committee will assist the
Library Director in identifying community interests and needs as well as in
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developing long- and short-term goals for the library, as well as assisting the
Library Director in developing library policies for consideration and approval by
the City Council. The Advisory Committee shall also have the following
responsibilities:
i.
Encourage the public to use the library and its resources.
ii. Promote cooperation with the Friends of the Walker Memorial Library,
members of the public and other interested parties.
iii. Serve as an advocate for the library with respect to resource allocation and
fundraising.
Sec. 19-5. Fluett Trust.
The Westbrook City Council shall serve as the trustee of the Gerald C. Fluett Walker
Memorial Trust. Financial management responsibilities of said Trust shall be the
responsibility of the City of Westbrook’s Finance Director, consistent with the provisions
of Gerald C. Fluett Walker Memorial Library Trust established by City Council Order
1991-73, adopted on July 1, 1991.
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date:

June 1, 2020

Order: 2020-57
AUTHORIZING EXPENDITURE FOR WALKER MEMORIAL LIBRARY FLOOR REPLACEMENT
That the Westbrook City Council hereby authorizes an expenditure in the total amount of $43,338.32 to
Sherwin-Williams of South Portland, ME for flooring removal and replacement at the Walker Memorial
Library.
Funds available in budget lien 40001000-58900-C1907.

First Reading: June 1, 2020

Second and Final Reading: June 15, 2020

Attest:
_______________________________________
City Clerk

_______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date:

June 1, 2020

Order: 2020-58
AUTHORIZING RECREATION AND CONSERVATION COMMISSION EXPENDITURE FOR PRIDE PRESERVE
PROJECT, PHASE II
That the Westbrook City Council hereby authorizes a Recreation and Conservation Commission
expenditure in an amount not to exceed $55,000 to the Presumpscot Regional Land Trust to support Phase
II efforts of the Pride Preserve Project as outlined in the attached exhibit.
Funds available in the budget lines described in the attached exhibit.

First Reading: June 1, 2020

Second and Final Reading: June 15, 2020

Attest:
_______________________________________
City Clerk

_______________________________________
Mayor
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MEMO
DATE:

May 22, 2020

TO:
Mayor, City Council
FROM: Jennie P. Franceschi, City Planner & Rebecca Spitella, Asst. Planner
Cc:
City Administrator, City Clerk
RE:

Recreation & Conservation Commission – Presumpscot Regional Land Trust – Funding Request

Attached: – Memo and budget from Presumpscot Regional Land Trust dated May 21, 2020
At their May 20, 2020 meeting, the Recreation and Conservation Commission heard a request for a funding
proposal prepared by the Presumpscot Regional Land Trust (PRLT) regarding Phase II of the ongoing Pride
Preserve Project.
Background:
The Pride Preserve began as a donation to PRLT of approximately 34 acres of land Wayne Nelson to satisfy the
open space requirement associated with a 7-lot subdivision along Duck Pond Road (approved December 2018) and
now154 acres of private land owned by Florence Hawkes is set to be donated to add to this project.
On May 6, 2020, the City Council, with support by the Recreation and Conservation Commission, approved the
allocation of $16,000 of open space fees to Pride Preserve Phase I for the costs associated with the acquisition of
the 34-acres of land associated with the Nelson subdivision and the construction of a 1-mile trial loop.
The Presumpscot Regional Land Trust has since expanded the project beyond Phase I due to the proposed donation
of the Hawkes land, which provides a contiguous connection between the Nelson land and approximately 60-acres
of conserved land located in Falmouth. Upon completion, the Pride Preserve project will provide an additional
188-acres of conserved land, doubling the current amount of conserved land located within the City, and provide
over 3-miles of loop trail systems for public recreation. As part of the 2018 subdivision approval, trail access is
provided via an 8-vehicle parking lot located off of Duck Pond Road.
On May 20, 2020 the Recreation and Conservation Commission voted unanimously in favor to allocate open space
funds to the Presumpscot Regional Land Trust in an amount not to exceed $55,000 to cover costs related to the
Pride Preserve Project.
Request:
The Recreation and Conservation Commission is requesting the City Council approve the disbursement of open
space funds in an amount not to exceed $55,000 for the following purposes:
$15,000

Land Survey

$20,000

Stewardship & Legal Fund (ongoing stewardship)
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$5,000

Project management and land management plan

$15,000

Recreation (Trailhead, 3-miles of multi-use trail, kiosks, bridges and signage)

Budget Lines Affected:
28001820-59000-02803 – Vance/Fox Knoll - $3,958.00
28001820-59000-02805 – Riverfront Lofts - $140.00
28001820-59000-02806 – CR Dev/Wilson Drive - $1,211.00
28001820-59000-02807 – HW Land Co/Victoria Drive - $4,400.00
28001820-59000-02813 – Longfellow - $3,845.00
28001820-59000-02816 - Mayberry Heights Condo - $2,459.00
28001820-59000-02817 – Knight Street - $2,181.00
28001820-59000-02819 – Grace Estates - $1,718.38
28001820-59000-02820 – Profenno’s - $2,458.00
28001820-59000-02821 – Harrisburg - $1,857.00
28001820-59000-02828 – East Bridge Street - $4,202.00
28001820-59000-02830 – 261 Pride Street - $4,438.62
28001820-59000-02829 – Berkshire Way Subdivision Ext - $22,132
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May 21, 2020
To: City of Westbrook, City Council
From: Presumpscot Regional Land Trust, Rachelle Curran Apse, Executive Director
Re: Pride Preserve Phase Two
INTRODUCTION
The Presumpscot Regional Land Trust engages with communities to conserve, steward, and provide access to local lands and
clean water for current and future generations to enjoy. We are a community-based nonprofit primarily serving Westbrook,
Gorham, Gray, Standish, and Windham. We hold 1,650 acres of conserved lands with 14 free public access preserves that
include trails and water access. We are the water stewards of the Presumpscot River watershed and we coordinate the
Sebago to the Sea Trail, a 28-mile trail from Standish through Westbrook to Portland.
PRIDE PRESERVE PROJECT
The Land Trust has been offered an incredible opportunity to forever conserve 188 acres of land in Westbrook: for outdoor
recreation, to protect diverse wildlife habitat and clean water, and to provide a place for youth to experience the outdoors,
for generations to come.
This is the largest remaining undeveloped forestland in Westbrook. With few large undeveloped parcels left in the city, the
Pride Preserve project is an opportunity to nearly double the conserved land in the city - this type of opportunity will not
come again.
Thanks to the large size of this potential sanctuary within an urban area, the diverse forested land provides important habitat
for mammals like deer and fox. Minnow Brook meanders through the property, contributing clean water to the Presumpscot
River and providing valuable habitat for species such as muskrat, otter, great blue heron, songbirds, brook trout, and
American eels. Ponds and wetlands provide habitat for species such as spring peepers, spotted salamanders and leopard
frogs – amphibians that are declining quickly, due to habitat loss.
The public can also look forward to a three-mile multi-use trail network for walking, trail running, mountain biking, bow
hunting, snowmobiling, snowshoeing, and skiing. The land abuts the Hardy Road Conservation Area in Falmouth and these
new trails will connect to 60 acres of conserved land and existing trails in Falmouth.
PROJECT PHASE ONE
The Pride Preserve project is composed of two adjacent parcels. In 2018 Wayne Nelson the owner of land along Duck Pond
Road asked us to consider accepting 34 acres of open space land he plans to donate to satisfy his open space requirement. At
the same time Florence Hawkes who owns 154 acres of adjacent land informed us she would like to generously donate her
land for conservation to the Land Trust in her will. We expected this to be a two phased project and came to WRCC in
October 2018 with a request for $16,000 to fund phase one of the Pride Preserve project. The City of Westbrook through
WRCC generously donated these funds.
PROJECT PHASE TWO
We received great news this winter that Florence Hawkes decided she wants to make her generous land donation to the Land
Trust now. This project is urgent because Florence Hawkes is 96 years old. The Land Trust could not be more delighted and
responded by kicking off the public campaign for the project in March, which unfortunately coincided with the beginning of
the shelter in place order in Maine. As part of launching the public campaign this project was featured in the American
Journal on March 11th with a quote from City Administrator, Jerre Bryant, “The Pride Preserve project is an exceptional
opportunity to conserve land and create a new recreational area in Westbrook that may never happen at this magnitude
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again.” Even during the pandemic, this project has inspired widespread support with over 100 individuals giving $25,000 in
the last two months. The Land Trust now has $55,000 to raise to fund this project.
The Land Trust had planned to raise the remaining funds from two private foundations. Prior to the pandemic, both
foundations stated this project is exactly the type of project they wanted to fund. Since the pandemic, Fields Pond
Foundation announced they would not fund our request and they stopped funding all projects until further notice. Cornelia
Warren Community Association’s funding is currently on hold and they will not consider funding any projects until their board
decides to meet again, with no date set. For the foreseeable future, private foundations are typically either not funding
projects at all or only funding emergency pandemic relief funds.
FUNDING REQUEST TO THE CITY OF WESTBROOK THROUGH WRCC
We are now coming to the City of Westbrook through WRCC to ask you to consider in this unprecedented time funding the
remainder of the Pride Preserve campaign: $55,000. If funded the Land Trust will be able to close within two weeks of final
funding approval, as a result, Pride Preserve can open to the public by fall 2020. While we know this is a significant ask, we
also recognize this conservation project is larger than any the City of Westbrook has ever seen before or will ever see again.
This project is twice the acreage of the City Forest. In a unique time where our usual funding sources have disappeared, we
are asking the City of Westbrook through WRCC to consider providing the final funding to make this project a reality. If
funded, as a thank you, the Land Trust will be glad to prominently feature the City of Westbrook and WRCC on the trailhead
kiosk as we did with Cornelia Warren Community Association who donated to our Mill Brook Preserve South project last year.
PRIDE PRESERVE PROJECT BUDGET
COSTS
$427,000 Acquisition of 188 acres (Nelson 34 acres, Hawkes 154 acres)
$10,000 Closing costs: legal fees, title insurance
$35,000 Land survey
$31,000 Stewardship & legal fund: ongoing stewardship
$10,000 Project management and land management plan
$5,000 Wildlife habitat enhancements (pollinator gardens, bat roosting boxes, native plants)
$30,000 Recreation (Trailhead, 3 miles of multi-use trail, kiosks, bridges, and signage)
------------$548,000 Total Pride Preserve Project Costs
FUNDS
$277,000 In-kind donation from Florence Pride Hawkes for land
$170,000 In-kind donation from Wayne Nelson for land and parking area
$16,000 City of Westbrook Recreation and Conservation Commission, phase one
$3,000 Morton-Kelly Charitable Trust
$2,000 Margaret E. Burnham Charitable Trust
$25,000 Individuals gifts from Westbrook and surrounding town residents
-------------$493,000 Pride Preserve Project Income as of May 13, 2020
$55,000

•
•

Remaining Pride Preserve Project Income needed and request to the City of Westbrook through WRCC

For more information on this project, photos, news articles, and maps go to: www.prlt.org/pridepreserve
To watch the virtual tour, go to: www.prlt.org/pridevirtualtour
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date:

June 1, 2020

Order: 2020-59
AUTHORIZING AWARD OF BID FOR LONGFELLOW STREET SEWER REPLACEMENT PROJECT
That the Westbrook City Council hereby authorizes an award of bid for the Longfellow Street Sewer
Replacement project to DDI Construction, LLC of Gorham, ME in the total amount of $99,500.
Funds available in budget line 80003250-57400.

First Reading: June 1, 2020

Second and Final Reading: June 15, 2020

Attest:
_______________________________________
City Clerk

_______________________________________
Mayor
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ADVERTISEMENT FOR BIDS
City of Westbrook
Westbrook, ME
2020 Longfellow Street Sewer Replacement
Overview
The City of Westbrook, Maine is seeking proposals from qualified contractor to perform sewer
replacement work. The work consists of replacement of approximately 365 LF of sewer pipe on
Longfellow Street and two manholes. All lines have been closed caption televised (CCTV) and
videos will be made available to Contractors by contacting Katherine Kelley, Wastewater Division
Manager, by email at kkelley@westbrook.me.us. A thumb drive will be sent with all the videos to
the provided address.
Bids will be received for a single prime Contract. Bids shall be on a lump sum basis.
The Issuing Office is City of Westbrook City Hall, 2 York Street, Westbrook, ME 04092, ATTN:
Katherine Kelley. Digital Copies of the Bidding Documents should be obtained by contacting
Katherine Kelley at kkelley@westbrook.me.us.
To be considered a responsive Bidder, the Contractor shall have obtained at least one set of Bidding
Documents from the Issuing Office. The Bid will not be awarded to a Bidder unless a record for
obtaining at least one set of Bidding Documents exists in the Issuing Office. To meet this
requirement and to establish the record of receipt, a prospective Bidder must obtain Bidding
Documents using the name that is to appear on the Bid Form.
All questions shall be directed, in writing, to Katherine Kelley at least three (3) business days
before the opening date. Questions received after this time will not be addressed. Responses from
the City that substantially alter this RFP will be issued in the form of a written addendum to all
those that have expressed interest in the project. Oral explanations or interpretations given before
the award of contract will not be binding.
The City of Westbrook reserves the right to reject any or all Bids, to waive any technical or legal
deficiencies, and to accept any Bid that it may deem to be in the best interests of the City.
Deadline
Bids for the 2020 Longfellow Street Sewer Replacement will be received by the City of Westbrook
until 10:00 AM on Friday May 15, 2020, at which time the bids will be publicly opened.
Submission Details
All bids must be placed in sealed envelopes marked “Longfellow St Sewer Bid”.
Bids may be submitted in one of two ways:
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•

Drop Off. Sealed bid envelopes may be placed in the drop box located at City Hall (2 York
Street) at the Code Enforcement entrance to the building. Please ring the doorbell to alert
staff to your submission. The drop box is available Monday – Friday during the hours of
7:30 AM – 4:00 PM.

•

Mail. Sealed bids envelopes may be submitted by mail to: City Clerk’s Office, 2 York
Street, Westbrook, ME 04092.

Public Opening
The public opening of the sealed bids will occur through the Zoom videoconferencing platform.
Click the following link to access the public meeting at 10:00 AM on Friday May 15, 2020:
https://zoom.us/j/96300716074
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date:

June 1, 2020

Order: 2020-60
AUTHORIZING EXPENDITURE FOR SEWER LINE INSPECTIONS
That the Westbrook City Council hereby authorizes an expenditure in the amount of $3,232.48 to
EcoClean The Sewer & Drain Specialist of Portland, ME for inspection of the new sewer lines on New
Gorham Road and Fairlawn Avenue, of which $1,616.24 representing half of the total bill shall be
reimbursed by Gorham Sand & Gravel.
Funds available in budget line 480003250-58900-B702

First Reading: June 1, 2020

Second and Final Reading: June 15, 2020

Attest:
_______________________________________
City Clerk

_______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date:

June 1, 2020

Order: 2020-61
AUTHORIZING CONSOLIDATION OF MAINE PUBLIC EMPLOYEES RETIREMENT SYSTEM (MEPERS)
RESERVE FUND INTO GENERAL FUND BALANCE AND REPEAL OF COUNCIL ORDERS 2015-77 AND 201979
That the Westbrook City Council hereby authorizes the consolidation of the Maine Public Employees
Retirement System (MePERS) Reserve Fund into the General Fund, and further orders that City Council
Orders 2015-77 adopted on August 24, 2015 and 2019-79 adopted on May 6, 2019 are hereby repealed.

First Reading: June 1, 2020

Second and Final Reading: June 15, 2020

Attest:
_______________________________________
City Clerk

_______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date:

June 1, 2020

Order: 2020-62
AUTHORIZING THE USE OF UNDESIGNATED GENERAL FUND BALANCE TO PAY OFF LEASE PURCHASE
AGREEMENTS AND AUTHORIZED CAPITAL PURCHASES
That the Westbrook City Council hereby authorizes the use of undesignated general fund balance to pay
off outstanding lease/purchase agreements and authorized capital purchases at a total cost of $960,132,
as shown on the attached exhibit.

First Reading: June 1, 2020

Second and Final Reading: June 15, 2020

Attest:
_______________________________________
City Clerk

_______________________________________
Mayor
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Issuer Profile
The City of Westbrook is located in Cumberland County in southern Maine, just west of the
Portland metro area. The county has a population of 290,944 and a moderate population
density of 348 people per square mile. The county's median family income is $89,887
(1st quartile) and the February 2020 unemployment rate was 3% (1st quartile) 2 . The
largest industry sectors that drive the local economy are health services, retail trade, and
professional/scientific/technical services.
We regard the coronavirus outbreak as a social risk under our environmental, social and
governance framework, given the substantial implications for public health and safety.
We do not see any material immediate credit risks for Westbrook. However, the situation
surrounding coronavirus is rapidly evolving and the longer term impact will depend on both
the severity and duration of the crisis. If our view of the credit quality of Westbrook changes,
we will update our opinion at that time.

Credit Overview
Westbrook has a solid credit position, and its Aa3 rating is equal to the US cities median of
Aa3. Key credit factors include a robust financial position, an average wealth and income
profile and a sizable tax base. It also reflects an manageable pension liability and an elevated
debt burden.
Finances: The financial position of Westbrook is solid and is consistent with respect to the
assigned rating of Aa3. The cash balance as a percent of operating revenues (54.2%) is above
the US median, and increased between 2015 and 2019. However, the city's fund balance
as a percent of operating revenues (24.8%) is slightly below the US median. That said, the
nominal size of the city's reserves is well above average.
Economy and Tax Base: The coronavirus pandemic is driving an unprecedented economic
slowdown. We currently forecast real US GDP to decline significantly over the first and
second quarters of 2020, but a more moderate decline for the full year. Local governments
with the highest exposure to the tourism, health care, consumer and international trade
sectors could suffer particularly severe impacts.
Westbrook has a healthy economy and tax base, which are aligned with its Aa3 rating. The
full value per capita ($113,015) is roughly equivalent to the US median, and grew from 2015
to 2019. Moreover, the median family income equates to 101.7% of the US level. Lastly, the
total full value ($2.1 billion) is consistent with other Moody's-rated cities nationwide.
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Debt and Pensions: The pension liability of Westbrook is low and is favorable in comparison to the assigned rating of Aa3. The
Moody's-adjusted net pension liability to operating revenues (0.48x) is materially below the US median, but rose slightly from 2015 to
2019. On the other hand, the city has a sizable debt burden that is unfavorable with respect to its Aa3 rating. The net direct debt to full
value (3%) is much higher than the US median.
Management and Governance: Maine Cities have an institutional framework score 3 of "Aa", which is strong. The sector’s major
revenue source of property taxes are subject to a cap, which can be overridden at the local level. The cap is based on statewide personal
income growth and local property growth. The cap allows for moderate revenue-raising ability. Taxes raised for school purposes,
including school debt service, are not subject to the cap. Unpredictable revenue fluctuations tend to be minor, or under 5% annually.
Across the sector, fixed and mandated costs are generally less than 25% of expenditures. Fixed costs are driven mainly by debt service.
Unpredictable expenditure fluctuations tend to be minor, under 5% annually.

Sector Trends - Maine Cities
Maine’s economy continues to underperform, resulting in slow state revenue growth and therefore marginal increases in state aid
to cities. As a result, cities will continue to increase property taxes, within the limits of the state-wide property tax cap, to fund
expenditure growth. Positively, most cities have excess levy capacity under the cap that could mitigate future unexpected declines
in state aid. Property values are stable, but new growth remains limited. Cities will only experience slight benefits from employment
growth as this growth is primarily in low paying jobs.

This publication does not announce a credit rating action. For any credit ratings referenced in this publication, please see the ratings tab on the issuer/entity page on
www.moodys.com for the most updated credit rating action information and rating history.
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EXHIBIT 1

Key Indicators 4 5 Westbrook

Source: Moody's Investors Service
EXHIBIT 2

Available fund balance as a percent of operating revenues increased from 2015 to 2019

Source: Issuer financial statements; Moody's Investors Service
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EXHIBIT 3

Full value of the property tax base increased from 2015 to 2019

Source: Issuer financial statements; Government data sources; Offering statements; Moody's Investors Service
EXHIBIT 4

Moody's-adjusted net pension liability to operating revenues increased from 2015 to 2019

Source: Issuer financial statements; Government data sources; Offering statements; Moody's Investors Service

Endnotes
1 The rating referenced in this report is the issuer’s General Obligation (GO) rating or its highest public rating that is GO-related. A GO bond is generally
backed by the full faith and credit pledge and total taxing power of the issuer. GO-related securities include general obligation limited tax, annual
appropriation, lease revenue, non-ad valorem, and moral obligation debt. The referenced ratings reflect the government’s underlying credit quality
without regard to state guarantees, enhancement programs or bond insurance.
2 The demographic data presented, including population, population density, per capita personal income and unemployment rate are derived from the most
recently available US government databases. Population, population density and per capita personal income come from the American Community Survey
while the unemployment rate comes from the Bureau of Labor Statistics.
The largest industry sectors are derived from the Bureau of Economic Analysis. Moody’s allocated the per capita personal income data and unemployment
data for all counties in the US census into quartiles. The quartiles are ordered from strongest-to-weakest from a credit perspective: the highest per capita
personal income quartile is first quartile, and the lowest unemployment rate is first quartile.
3 The institutional framework score assesses a municipality’s legal ability to match revenues with expenditures based on its constitutionally and legislatively
conferred powers and responsibilities. See US Local Government General Obligation Debt (December 2016) methodology report for more details.
4 For definitions of the metrics in the Key Indicators Table, US Local Government General Obligation Methodology and Scorecard User Guide (July 2014) .
Metrics represented as N/A indicate the data were not available at the time of publication.
5 The medians come from our most recently published local government medians report, Medians - Tax base growth underpins sector strength, while
pension challenges remain (May 2019) which is available on Moodys.com. The medians presented here are based on the key metrics outlined in Moody’s
GO methodology and the associated scorecard.
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date:

June 1, 2020

Order: 2020-63
AUTHORIZING FUNDING AND EXPENDITURE FOR FY 2021 PAYMENT TO MAINE PUBLIC EMPLOYEES
RETIREMENT SYSTEM (MEPERS)
That the Westbrook City Council hereby authorizes an expenditure in the total amount of $968,105 for
the FY 2021 payment to the Maine Public Employees Retirement System (MePERS).
Funds available in Undesignated General Fund Balance.

First Reading: June 1, 2020

Second and Final Reading: June 15, 2020

Attest:
_______________________________________
City Clerk

_______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date:

June 1, 2020

Order: 2020-64
AUTHORIZING AMENDMENT TO COMPREHENSIVE RESOURCE MANAGEMENT AGREEMENT AND
CONTRACT MEMBER MUNICIPALITY WASTE HANDLING AND RECYCLING AGREEMENT WITH
ECOMAINE
That the Westbrook City Council hereby authorizes the Mayor, or his designee, to enter into the
Amendment to Comprehensive Resource Management Agreement with Casella Waste Systems, Inc. and
Pine Tree Waste, Inc., and into the Contract Member Municipality Waste Handling and Recycling
Agreement with ecomaine, as outlined in the attached exhibits.

First Reading: June 1, 2020

Second and Final Reading: June 15, 2020

Attest:
_______________________________________
City Clerk

_______________________________________
Mayor
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AMENDMENT TO COMPREHENSIVE RESOURCE
MANAGEMENT AGREEMENT
This Amendment to Comprehensive Resource Management Agreement is entered into
this ____ day of _________, 2020 (the “Effective Date”), by and among the City of Westbrook,
a Maine municipal corporation (the “City”), Casella Waste Systems, Inc., a Delaware
corporation with a principal place of business in Rutland, Vermont (“Casella”) and Pine Tree
Waste, Inc., a Maine corporation (“PTW” and together with Casella, collectively herein the
“Contractor”).
WHEREAS, the City and the Contractor entered into the Comprehensive Resource
Management Agreement (the “Agreement”) on September 22, 2008; and
WHEREAS, the Agreement provided that the Contractor would construct and establish a
resource recovery complex on property located on County Road in Westbrook; and
WHEREAS, the Agreement established that the Contractor would provide municipal
curbside pickup of municipal solid waste (the “MSW Curbside Program”) and a municipal
curbside automated and semi-automated single-stream recycling program (the “Recycling
Curbside Program”) for a period of ten (10) years commencing on April 1, 2010; and
WHEREAS, the City and the Contractor agreed to a three (3)-month extension of
Agreement to provide for continuation of the MSW Curbside Program and the Recycling
Curbside program through June 30, 2020; and
WHEREAS, the City and the Contractor wish to further extend the MSW Curbside
Program and the Recycling Curbside Program for an additional term of ten (10) years, subject to
certain changes to the terms of the original Agreement; and
NOW, THEREFORE, in consideration of the promises contained herein and for good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties
agree as follows:
1. Section 3 of the Agreement is hereby amended to read as follows:
3. MUNICIPAL CURBSIDE PICKUP BY CONTRACTOR
3.1
Start Date. The MSW Curbside Pickup Program and the Municipal Recycling
Pickup Program shall be extended for a period starting on July 1, 2020 and ending on June 30,
2030. The first year of the extension period shall be known as “Year one.”
3.2
Routes and Schedules. The routes and schedules for the MSW Curbside Pickup
Program and the Municipal Recycling Pickup Program are attached hereto as Exhibit __.
3.3
Fees. The City shall pay the following combined annual fee for the MSW
Curbside Pickup Program and for the Municipal Recycling Pickup Program:
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Year one: Eight Hundred Thirty-Eight Thousand, Six Hundred Fifty-Six Dollars
($838,656.00).
Year two: Eight Hundred Sixty-Three Thousand, Eight Hundred Sixteen Dollars
($863,816.00).
Year three: Eight Hundred Eighty-Nine Thousand, Seven Hundred Thirty Dollars
($889,730.00).
Year four: Nine Hundred Sixteen Thousand, Four Hundred Twenty-Two Dollars
($916,422.00).
Year five: Nine Hundred Forty-Three Thousand, Nine Hundred Fifteen Dollars
($943,915.00).
Year six: Nine Hundred Seventy-Two Thousand, Two Hundred Thirty-Two Dollars
($972,232.00).
Year seven: One Million, One Thousand, Three Hundred Ninety-Nine Dollars
($1,001,399.00).
Year eight: One Million, Thirty-One Thousand, Four Hundred Forty-One Dollars
($1,031,441.00).
Year nine: One Million, Sixty-Two Thousand, Three Hundred Eighty-Four Dollars
($1,062,384.00).
Year ten: One Million, Ninety-Four Thousand, Two Hundred Fifty-Six Dollars
($1,094,256.00).
3.4
Collection of waste. The Contractor shall pick up acceptable waste and
Acceptable Recyclable Materials as defined in Schedule 4.2 pursuant to the MSW Curbside
Pickup Program and the Municipal Recycling Program.
2. Section 4 of the Agreement is hereby amended to read as follows:
4. DELIVERY OF MSW AND RECYCLABLES
4.1
Delivery of waste and materials to ecomaine. Commencing upon the Effective
Date, the Contractor will deliver or cause to be delivered all MSW and recyclables collected
under the terms of this Agreement to the ecomaine facility located on Blueberry Road in
Portland, Maine.
4.2
Payment to ecomaine. The City shall be responsible for the payment to ecomaine
of all tipping or other fees associated with the terms of this Agreement.
4.3
Compliance with regulations. The Contractor shall apply with all applicable
ecomaine regulations concerning the delivery of materials and billing procedures.
3. Section 6.3 of the Agreement is hereby amended to add the following sentence at the
end of subsection a: The dates of implementation of the MSW Curbside Program and Recycling
Curbside Program shall be extended for an additional ten-year period running from July 1, 2020
through June 30, 2030.
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2030.

4. Section 8.2 shall be amended to read: This Agreement shall terminate on June 30,

5. All other provisions of the Agreement not amended herein shall remain in full force
and effect.
Date.

IN WITNESS WHEREOF, the parties have executed this Amendment as of the Effective

THE CITY OF WESTBROOK

PINE TREE WASTE, INC.

By: ___________________________________

By: ________________________________

Name: Michael Foley

Name: ______________________________

Title: Mayor

Title: _______________________________

Date: __________________________________

Date: _______________________________

CASELLA WASTE SYSTEMS, INC.
By: ________________________________
Name: ______________________________
Title: _______________________________
Date: __________________________________
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CONTRACT MEMBER MUNICIPALITY
WASTE HANDLING AND RECYCLING AGREEMENT

This AGREEMENT, dated as of July 1, 2020, is entered into by and between the
CITY OF WESTBROOK, a municipality and body corporate existing under the laws of the
State of Maine (hereinafter referred to as the “MUNICIPALITY”) and ECO Maine, a Maine
non-capital stock nonprofit corporation organized and existing under the laws of the State of
Maine (hereinafter referred to as “ecomaine”).
WHEREAS, the MUNICIPALITY is required by Maine law to provide facilities for the
safe and efficient disposal of certain solid waste generated within the MUNICIPALITY; and
WHEREAS, it is the policy of the State of Maine to promote and foster resource
conservation and resource recovery from solid waste; and
WHEREAS, ecomaine owns and operates a waste-to-energy plant located at 64
Blueberry Road in Portland, Maine that is licensed by the Maine Department of Environmental
Protection as a solid waste disposal facility; and
WHEREAS, ecomaine and is willing and able to accept and handle the
MUNICIPALITY’s solid waste at its waste-to-energy plant upon the terms contained herein; and
WHEREAS, ecomaine owns and operates a single-sort recycling facility located at 64
Blueberry Road in Portland, Maine; and
WHEREAS, ecomaine encourages and promotes regional recycling in accordance with
the State’s solid waste management and recycling plan; and
WHEREAS, recycling is to the benefit of the economy and environment of the
MUNICIPALITY; and
WHEREAS, the MUNICIPALITY generates recyclable materials within its boundaries
and provides for a method of collection of those recyclable materials; and
WHEREAS, the MUNICIPALITY is seeking a cost-effective and environmentally sound
manner for the processing of recyclable materials; and
WHEREAS, ecomaine is willing and able to accept and process the MUNICIPALITY’s
recyclable materials for processing at its single-sort recycling facility;
NOW, THEREFORE, in consideration of the mutual covenants and obligations set forth
herein, the parties hereby agree as follows:
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ARTICLE I
DEFINITIONS
In addition to any terms defined elsewhere in this Agreement, the following capitalized
terms shall have the following meanings:
“Acceptable Waste” means that portion of Solid Waste, including Recyclable Materials,
within the boundaries of the MUNICIPALITY characteristic of that collected and/or disposed of
as part of normal municipal or ordinary household, institutional, commercial and industrial Solid
Waste including, but not limited to, the following:
(1)
Garbage, trash, rubbish, paper and cardboard, plastics and refuse, and processible
portions of commercial and industrial Solid Waste, to the extent that ecomaine
reasonably determines that the air emission criteria and standards applicable to and at the
Facility or any Substitute Facility or applicable landfill are not violated, and to the extent
that any such Solid Waste is no more than two and one-half (2½) feet in any dimension
unless ecomaine reasonably determines that the size and shape of such Solid Waste will
not prevent appropriate processing at the Facility; and
(2)
Wood and lumber, tree limbs, branches, ties, logs and trees, if no more than two
and one-half (2 ½) feet long and four (4) inches in diameter, and leaves, twigs, grass and
plant cuttings, provided that the MUNICIPALITY shall not be obligated to deliver or
cause to be delivered any items listed in this subpart (2) to the Site, and further provided
that such items may be delivered to the Site by or on behalf of the MUNICIPALITY on
an irregular basis only, and shall represent an insignificant portion of the total Waste
delivered to the Site and shall be subject to reasonable restrictions established by
ecomaine on amounts and times of delivery.
Notwithstanding any provisions to the contrary, Unacceptable Waste, including
Hazardous Waste, shall not be Acceptable Waste and is explicitly excluded therefrom.
Furthermore, any substances which, as of the date of this Agreement, are included as
Acceptable Waste, but which are later determined to be harmful, toxic, dangerous or
hazardous by any governmental agency or unit having appropriate jurisdiction, shall not
be Acceptable Waste under the terms of this Agreement. However, any substances which
as of the date of this Agreement are not included within the definition of Acceptable
Waste because they are considered harmful, toxic, dangerous or hazardous and which are
later determined not to be harmful, toxic, dangerous or hazardous by any governmental
agency or unit having appropriate jurisdiction, shall be considered Acceptable Waste
unless a contrary determination has been or is made by any other governmental agency or
unit having appropriate jurisdiction or unless such substances are otherwise considered
Unacceptable Waste or Hazardous Waste.
“Agreement” means this Agreement, as it may be amended from time to time.
“Business Day” means each Monday, Tuesday, Wednesday, Thursday, Friday and
Saturday that is not a holiday as may be designated by ecomaine.
“Contaminant” means any material, including free flowing liquid, included within a load
of Recyclable Materials that is not included in ecomaine’s Program List (defined below).
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“Delivery Hours” means the period of time on each Business Day set by ecomaine
during which Acceptable Waste may be delivered to the Facility. Delivery Hours may be
temporarily suspended or modified by ecomaine due to Shutdowns or hazardous conditions or
lawful orders to do so.
“Effective Date” means July 1, 2020.
“Facility” means the waste-to-energy plant and the recycling facility (consisting of all
ancillary buildings, equipment, installations and the like) owned and operated by ecomaine,
located at the Site.
“Food Waste” means source-separated food scraps that are discarded from a household.
“Handle” means to store, transfer, collect, separate, recycle, bale, salvage, process,
reduce, recover, incinerate, designate to a Substitute Facility, treat or otherwise dispose of.
“Hauler” means any entity or person that performs solid waste services on behalf of the
MUNICIPALITY, including, without limitation, the delivery of Municipal Waste or Recyclable
Materials to the Site. “Hauler” shall also mean the MUNICIPALITY when the
MUNICIPALITY delivers Municipal Waste or Recyclable Materials to the Facility with its own
employees or agents.
“Hazardous Waste” means Waste that, by reason of its composition, characteristics or
other inherent properties is dangerous to Handle by ordinary means, or which may present a
substantial endangerment to health or safety, or which presents a reasonable possibility of
adversely affecting the operation of the Facility. Hazardous Waste shall also mean Waste that is
defined as harmful, toxic, dangerous or hazardous at any time during the term of this Agreement
pursuant to (i) the Solid Waste Disposal Act, 42 U.S.C. §§ 6901 et seq., as amended; and (ii) the
Maine Hazardous Waste, Septage and Solid Waste Act, 38 M.R.S.A. §§ 1301 et seq., as
amended; and (iii) any other federal, state, or local codes, statutes or laws; and (iv) any
regulations, orders or other actions promulgated or taken with respect to the items listed in (i)
through (iii) above; provided, however, that any such materials that are later determined not to be
harmful, toxic, dangerous or hazardous by any governmental agency or unit having appropriate
jurisdiction shall not be considered Hazardous Waste unless a contrary determination has been or
is made by any other governmental agency or unit having appropriate jurisdiction. “Hazardous
Waste” shall include, without limitation, medical waste.
“Municipal Waste” means Acceptable Waste, excluding Recyclable Materials, which is
collected by or on behalf of the MUNICIPALITY and for which Tipping Fees are paid by the
MUNICIPALITY to ecomaine under this Agreement.
“Pit” means the storage area or areas at the Site from which Municipal Waste will be
extracted for disposal or other Handling.
“Processed Waste” means the Waste that is actually delivered to the Site by or on behalf
of the MUNICIPALITY and which is removed from the delivery vehicle or container or which is
otherwise accepted for Handling at the Site.
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“Processing Fee” means the per-ton fee paid by the MUNICIPALITY for the processing
of Recyclable Materials by ecomaine at the Facility.
“Program List” means a list of Recyclable Materials accepted by ecomaine for
processing at the Facility, as indicated on Attachment A.
“Recyclable Materials” means materials that are separated from waste, either at the
source of such waste or at any transfer station, recycling facility or other location, and which, in
the reasonable judgment of ecomaine, are capable of being returned to the economic mainstream
in the form of raw materials or products, provided that Recyclable Materials shall not include
Hazardous Waste.
“Residue” means by-products of the Handling of Processed Waste that are not
themselves Hazardous Wastes. Such by-products may include, but are not limited to, ash,
process rejects, and unprocessible Wastes.
“Shutdown” means a full or partial cessation of operation of the Facility.
“Single Sort Recycling Program” means the single category recycling program owned
and operated by ecomaine at the Facility, whereby materials to be recycled are not required to be
sorted into categories.
“Site” means, collectively, the Facility and ancillary buildings and operations located at
64 Blueberry Road, Portland, Maine.
“Solid Waste” means useless, unwanted or discarded solid material with insufficient
liquid content to be free flowing. The fact that a solid waste or constituent of the waste may
have value or other use or may be sold or exchanged does not exclude it from this definition.
“Substitute Facility” means any properly licensed solid waste disposal facility not owned
or operated by ecomaine, which is used or designated by ecomaine to Handle any Acceptable
Waste of the MUNICIPALITY during periods that Facility is not in operation.
“Tipping Fee” means the payments required to be made by the MUNICIPALITY to
ecomaine pursuant to Section 5 hereof.
“Ton” means a quantity of 2,000 pounds.
“Unacceptable Waste” means that portion of Solid Waste that is not Acceptable Waste
and includes, but is not limited to, sewage and its derivatives, sludges from air or water pollution
control facilities, septic tank sludge, fish processing residuals (including crustacean shells),
agricultural wastes, construction and demolition debris, materials which generate objectionable
odors, special nuclear or by-product materials within the meaning of the Atomic Energy Act of
1954, as amended, Hazardous Waste, Solid Waste which may cause emission limitations to be
violated, Solid Waste with heating values determined by ecomaine to be extreme, and Solid
Waste which is more than two and one-half (2½) feet in any dimension unless deemed by
ecomaine to be Acceptable Waste.
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“Waste” means items, materials or substances delivered to the Site by the
MUNICIPALITY, its employees, agents or contractors.
“Weight Slip” means a weight record containing the weight, date, time and vehicle
identification of each vehicle entering and exiting the Site.
ARTICLE II
REPRESENTATIONS, WARRANTIES AND COVENANTS
2.1
Representations of ecomaine. ecomaine warrants and represents to the
MUNICIPALITY the following:
(a)
It is a non-capital stock, non-profit corporation duly organized and validly
existing under the laws of the State of Maine in good standing, and authorized to do
business under the laws of the State of Maine and that it has full power and authority to
execute and to enter into this Agreement and is qualified to perform this Agreement in
accordance with its terms.
(b)
The execution and delivery of this Agreement has been duly authorized by all
appropriate actions of ecomaine and its Board of Directors, and this Agreement
constitutes the legal, valid and binding obligation of ecomaine enforceable in accordance
with its terms (except as enforceability may be limited by applicable bankruptcy or
similar laws affecting creditors’ rights, and by application of equitable principles if
equitable remedies are sought).
(c)
The execution, delivery and performance of this Agreement will not violate any
provision of law, any order of any court or other agency of government, ecomaine’s bylaws or recording certificate, or any indenture, material agreement or other instrument to
which ecomaine is now a party or by which it or any of its properties or assets is bound,
or be in conflict with, result in a breach of or constitute a default (with due notice or the
passage of time or both) under any such indenture, agreement or other instrument, or
result in the creation or imposition of any lien, charge or encumbrance of any nature
whatsoever upon any of the properties or assets of ecomaine.
(d)
To the best of the knowledge of ecomaine, there is no action, suit, proceeding or
investigation at law or in equity pending or threatened against ecomaine by or before any
court or public agency, or any basis therefore, wherein an unfavorable decision, ruling or
finding would adversely affect in any way the validity or enforceability of this
Agreement or the transactions contemplated hereby or materially adversely affect
ecomaine or its financial condition.
2.2
Representations of MUNICIPALITY. The MUNICIPALITY warrants and represents to
ecomaine each of the following:
(a)
The execution and delivery of this Agreement has been duly authorized by all
appropriate actions of its governing body, this Agreement has been executed and delivered
by an authorized officer of the MUNICIPALITY, and this Agreement constitutes the legal,
valid and binding obligation of the MUNICIPALITY enforceable upon it in accordance
with its terms (except as enforceability may be limited by applicable bankruptcy or similar
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laws affecting creditors’ rights, and by application of equitable principles if equitable
remedies are sought).
(b)
To the best of the knowledge of the MUNICIPALITY, there is no action, suit,
proceeding or investigation at law or in equity pending or threatened against the
MUNICIPALITY by or before any court or public agency, or any basis therefore,
wherein an unfavorable decision, ruling or finding would adversely affect in any way the
validity or enforceability of this Agreement or the transactions contemplated hereby or
materially adversely affect the MUNICIPALITY or its financial condition.
(c)
As of the effective date of the Agreement, the MUNICIPALITY will not be a party
to another waste disposal agreement (other than this Agreement) described in Title 38,
Section 1304-B of the Maine Revised Statutes. The MUNICIPALITY is not party to any
agreement, indenture, loan or credit agreement or arrangement or any other agreement,
resolution, contract, instrument, or subject to any restriction which may reasonably be
expected to have any adverse effect on its ability to carry out its obligations under this
Agreement or which may reasonably be expected to have a materially adverse effect on its
properties, assets, operations or condition, financial or otherwise.
(d)
The execution, delivery and performance by the MUNICIPALITY of this
Agreement (a) do not and will not violate or conflict with any provisions of the charter of
the MUNICIPALITY or any resolution or ordinance of the MUNICIPALITY or any laws
of the State of Maine or any other applicable law, regulation, order, writ, judgment or
decree of any court, arbitrator, or governmental authority, and (b) do not and will not
violate any provision of, constitute a breach or default or constitute an event which with
notice and/or the passage of time would constitute a breach or default under the provisions
of any indenture, contract, agreement or other undertaking to which the MUNICIPALITY
is a party or which purports to be binding on the MUNICIPALITY or on any of its assets.
ARTICLE III
OPERATION OF THE SYSTEM
3.1
Waste Handling. ecomaine shall, on and after the Effective Date, except as otherwise
expressly provided for herein, operate, maintain and administer the Facility so as to be capable of
Handling Municipal Waste and Recyclable Materials.
3.2
Benefits. Except as otherwise provided herein, ecomaine shall be exclusively entitled to
any benefits derived from Municipal Waste and Recyclable Materials delivered to the Facility by
or on behalf of the MUNICIPALITY.
3.3
Residue Handling. ecomaine shall be obligated to Handle all Residue generated by the
processing of Municipal Waste and Recyclable Materials at the Facility.
3.4
Compliance with Law. At all times during the term of this Agreement, ecomaine shall
operate the Facility and the Site and Handle all Municipal Waste, Recyclable Materials and
Residue in compliance with all federal, state and local laws and regulations applicable thereto.
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3.5
Program List for Recycling. ecomaine shall provide the MUNICIPALITY with the
Program List, which may be revised by ecomaine up to twice per year upon 60 days’ prior notice
to the MUNICIPALITY.
ARTICLE IV
DELIVERY AND HANDLING OF ACCEPTABLE WASTE
4.1
Obligations of the MUNICIPALITY. The MUNICIPALITY agrees to deliver or cause to
be delivered to the Site all Acceptable Waste, including all Recyclable Materials on the Program
List, generated by residential households within the boundaries of the MUNICIPALITY and
under the MUNICIPALITY’s control. The MUNICIPALITY shall be responsible for all costs
associated with collection and transportation of Acceptable Waste to the Site. Notwithstanding
anything herein to the contrary, the MUNICIPALITY is not required to deliver source-separated
Recyclable Materials during the first year of the term of this Agreement (i.e., from July 1, 2020
until June 30, 2021).
4.2
Obligations of ecomaine. ecomaine agrees to receive and Handle, as provided herein, all
Acceptable Waste delivered to the Site by or on behalf of the MUNICIPALITY, and agrees to
receive and process all such Recyclable Materials through the Single Sort Recycling Program,
except as otherwise provided herein.
4.3
Delivery Requirements. All deliveries of Acceptable Waste to the Site by or on behalf of
the MUNICIPALITY shall be made during Delivery Hours in vehicles that are covered or
otherwise secured in a manner to prevent objectionable litter and odor. ecomaine may reject any
Acceptable Waste delivered at hours other than Delivery Hours and may also reject delivery of
Unacceptable Waste. Except as otherwise provided herein, ecomaine shall keep the Site open
for receipt of Acceptable Waste during Delivery Hours for all Business Days.
4.4
Weighing of Loads. ecomaine shall maintain weighing facilities at the Site for the
purpose of determining the total tonnage of loads of Acceptable Waste delivered to the Site by or
on behalf of the MUNICIPALITY. Each vehicle delivering Municipal Waste or Recyclable
Materials to the Site shall be weighed in and weighed out, and ecomaine shall create and provide
to the vehicle a Weight Slip for such loads. Tare weights may be utilized if agreeable to both
parties. ecomaine shall maintain copies of all Weight Slips for a period of at least two years.
The MUNICIPALITY shall have the right to inspect and make copies of the Weight Slips upon
reasonable advance notice.
4.5
Estimating Tonnage. ecomaine shall estimate the quantity of Municipal Waste and
Recyclable Materials delivered to the Site during any time that all weighing facilities are
incapacitated, being tested or are otherwise not available for use, on the basis of vehicle volumes
and estimated data obtained from historical information pertinent to the MUNICIPALITY,
provided, however, that the MUNICIPALITY, at its expense, may have such loads weighed at an
alternate State-certified facility if adequate assurances of accuracy are provided to ecomaine.
These estimates shall take the place of actual weighing records during such times.
4.6
Title. Municipal Waste that is delivered to the Site and that is not rejected by ecomaine
as Unacceptable Waste shall be deposited at the Pit, and Recyclable Materials shall be deposited
at the recycling facility. No Municipal Waste or Recyclable Materials may be stored outside the
Site buildings except during an emergency and then only if applicable environmental, safety and
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aesthetic requirements are satisfied. Except as otherwise provided in this Agreement, title to and
responsibility for all Acceptable Waste shall pass to ecomaine when such Acceptable Waste is
delivered to the Site.
4.7
Hazardous Waste. Neither ecomaine nor the MUNICIPALITY shall knowingly permit
deliveries of Hazardous Waste to the Site by the MUNICIPALITY or its employees, agents,
Haulers or contractors.
4.8
Unacceptable Waste. The MUNICIPALITY shall pay all costs related to Handling of
Unacceptable Waste delivered to the Site by the MUNICIPALITY, its employees, agents,
Haulers or contractors, provided that the MUNICIPALITY shall not be obligated to pay costs
related to the Handling of Unacceptable Waste generated within the MUNICIPALITY but not
delivered to the Site by the MUNICIPALITY, its employees, agents or contractors.
4.9
Responsibility of the MUNCIPALITY. Until delivery to the Facility by the
MUNICIPALITY or its Hauler, all Waste shall remain the property of the MUNICIPALITY and
all responsibility for safe and lawful Handling of the same rests with the MUNICIPALITY.
4.10 Responsibility of ecomaine. Upon acceptance of Waste by ecomaine from the
MUNICIPALITY or its Hauler, all responsibility belongs to ecomaine, provided that any
Hazardous Waste delivered by the MUNICIPALITY to the Facility and inadvertently accepted
by ecomaine shall remain the responsibility of the MUNICIPALITY.
4.11

Contamination of Recyclable Materials.

(a)
The MUNICIPALITY shall use its best efforts to ensure that Contaminants are
not included with loads of Recyclable Materials. Upon inspection, ecomaine may downgrade
loads that contain Contaminants. Downgraded loads will incur a contamination fee for the entire
load as follows:
•
•
•
•
•
•

3-5% contaminants by volume will receive a warning.
6-10% contaminants by volume will incur an additional $15 per ton fee.
11-15% contaminants by volume will incur an additional $25 per ton fee.
16-20% contaminants by volume will incur an additional $45 per ton fee.
21-25% contaminants by volume will incur an additional $55 per ton fee.
26% or higher contaminants by volume will incur a contamination fee in the amount
of the current commercial waste disposal gate rate per ton fee for the entire load.

(b)
For loads of Recyclable Materials containing any portion of Hazardous Waste,
including medical waste, to the extent detected by ecomaine prior to tipping, ecomaine will
immediately reject such loads and the MUNICIPALITY or its Hauler shall promptly remove
such loads from the Facility for disposal at an appropriate facility. For loads containing any
portion of Hazardous Waste, including medical waste, to the extent detected by ecomaine after
tipping, ecomaine will segregate such loads and dispose of them at an appropriate facility
designated by ecomaine. All costs associated with the disposal of Hazardous Waste delivered to
the Site by the MUNICIPALITY will be at the sole expense of the MUNICIPALITY.
(c)
The MUNICIPALITY will not receive payment under Section 5.3(c) for any load
of Recyclable Materials containing a level of contamination greater than ten percent (10%) or for
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any load containing Hazardous Waste. Any contamination fees charged will be in addition to net
processing costs.
4.12 Alternative Disposal. In the event that no market for Recyclable Materials exists at any
point during the term of the Agreement, ecomaine may, in its sole discretion, utilize alternative
disposal methods for some or all of the Recyclable Materials, including without limitation
disposal at a waste-to-energy plant or landfill.
ARTICLE V
FEES
5.1
Municipal Waste. The MUNICIPALITY agrees to pay ecomaine a Tipping Fee for each
Ton of Municipal Waste delivered to the Site for Handling by ecomaine as follows:
(1)
From the Effective Date until June 30, 2021, the Tipping Fee for Municipal Waste
shall be equal to the sum of Seventy-Nine Dollars ($79.00) per Ton.
(2)
On July 1, 2021, and annually thereafter, the Tipping Fee for Municipal Waste
shall be adjusted by the percentage increase, if any, in the Consumer Price Index for
Urban Consumers Northeast Region, Class B (CPI-U, Northeast B) (all items 19821984=100) compared to the previous year. Notwithstanding the preceding sentence, no
single, annual adjustment will exceed 7% in any one year.
5.2
Food Waste. To the extent that ecomaine maintains its existing program to receive Food
Waste at the Site, the MUNICIPALITY may deliver loads of separated, bagged Food Waste to
the Site. If the MUNICIPALITY makes deliveries of Food Waste to the Site during the term of
this Agreement, the MUNICIPALITY agrees to pay ecomaine a Tipping Fee for each Ton of
Food Waste delivered to the Site for Handling, as follows:
(1)
From the Effective Date until June 30, 2021, the Tipping Fee for Food Waste
shall be equal to the sum of Fifty-Five Dollars ($55.00) per Ton.
(2)
On July 1, 2021, and annually thereafter, the Tipping Fee for Food Waste shall be
adjusted by the percentage increase, if any, in the Consumer Price Index for Urban
Consumers Northeast Region, Class B (CPI-U, Northeast B) (all items 1982-1984=100)
compared to the previous year. Notwithstanding the preceding sentence, no single,
annual adjustment will exceed 7% in any one year.
5.3
Recyclable Materials. The MUNICIPALITY agrees to pay ecomaine a Processing Fee for
each Ton of Recyclable Materials delivered to the Site for Handling by ecomaine as follows:
(a)
From the Effective Date until June 30, 2021, the Processing Fee shall be equal to the
sum of Ninety-Five Dollars ($95.00) per Ton.
(b)
On July 1, 2021, and annually thereafter, the Processing Fee shall be adjusted by
the percentage increase, if any, in the Consumer Price Index for Urban Consumers
Northeast Region, Class B (CPI-U, Northeast B) (all items 1982-1984=100) compared to
the previous year. Notwithstanding the preceding sentence, no single, annual adjustment
will exceed 7% in any one year.
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(c)
At the end of each ecomaine fiscal year during the Agreement, based on the
blended revenue earned by ecomaine from the marketing of all Recyclable Materials
received through its Single Sort Recycling Program, a credit will be returned to the
MUNICIPALITY based on the average per ton value of the Recyclable Materials
delivered by the MUNICIPALITY. The value of the credit shall be 80% of the blended
revenue on a per-ton basis. In the event that the blended revenue rate falls below $0 per
ton during any fiscal year, the MUNICIPALITY shall be responsibility for 80% of the
cost to market, and transport, the Recyclable Materials.
5.4
Invoices. ecomaine shall provide the MUNICIPALITY with a monthly invoice detailing all
Tipping Fees due under Sections 5.1 and 5.2, all Processing Fees due under Section 5.3, any
contamination fees due under Section 4.11, and any other amounts due from the MUNICIPALITY
for Waste and Recyclable Materials deposited at the Site under the terms of this Agreement during
the calendar month preceding issuance of the invoice. If requested by the MUNICIPALITY,
ecomaine shall attach Weight Slips to the invoices for reconciliation purposes. The
MUNICIPALITY shall pay the invoice amount within thirty (30) days of the invoice date. If the
MUNICIPALITY fails to pay the invoice when due, the MUNICIPALITY shall be obligated to pay
such invoiced amount together with a late charge equal to one and one-half percent (1 ½%) per
month on the unpaid portion of that invoice. The MUNICIPALITY shall have the right to dispute in
good faith any invoiced amount by notifying ecomaine of such dispute within thirty (30) days of the
MUNICIPALITY’s receipt of the invoice. The parties agree to use good faith efforts to resolve such
dispute promptly and the MUNICIPALITY shall pay ecomaine the amount that is determined to be
due within ten (10) days of resolution of the dispute.
5.5
Revenue Credits. In the event that a credit is due to the MUNICIPALITY under Section
5.3(c), ecomaine will pay the MUNICIPALITY within thirty (30) days of the last day of the fiscal
year.
5.6
Full Faith and Credit. The MUNICIPALITY pledges its full faith and credit for the
payment of Tipping Fees, Processing Fees and other payments required of it under this
Agreement, and agrees to levy upon and raise from taxable estates within the MUNICIPALITY
by general or special tax the amounts required to make such payments, or to raise such amounts
by means of a fee, user charge or other cost sharing or assessment mechanism or to borrow such
amounts by issuance of general obligation bonds or notes.
ARTICLE VI
FORCE MAJEURE
6.1
Defined. Neither party shall be liable for its failure to perform hereunder if its
performance is rendered impossible by any act, event or condition beyond its reasonable control
which, by exercise of due diligence, it shall be unable to overcome. Such acts, events or
conditions shall include, but not be limited to, the following:
(a)

Acts of God, hurricane, tornado, lightning, earthquake or epidemic;

(b)

Acts of war, civil insurrection or terrorism;

(c)

Fire or flood not caused by the party unable to perform; or
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(d)
Injunctions, or restraining orders, judicial or governmental laws, regulations,
requirements, orders, actions, or inaction, including the revocation or suspension, or failure to
issue or to obtain or renew any permit or license, except where the order, action or inaction is
due to the acts or omissions of the party claiming the existence of a force majeure hereunder.
6.2
Notice. A party claiming the benefit of a Force Majeure under this article shall, as soon
as reasonably practicable after the occurrence of any such event, (i) provide written notice to the
other party of the nature and extent of any such Force Majeure condition; and (ii) use
commercially reasonable efforts to remove any such causes and resume performance under this
Agreement as soon as reasonably practicable.
ARTICLE VII
DAMAGE, DESTRUCTION, CLOSURE
7.1
Closure of Facility by ecomaine. If the Facility or any substantial portion thereof is
damaged or destroyed to such an extent that it cannot function, and ecomaine shall determine in
its sole discretion that restoration, repair or reconstruction is impractical, or if for any other
reason ecomaine ceases to operate the Facility or Handle Waste or Recyclable Materials at the
Facility, then ecomaine may terminate this Agreement by written notice to the
MUNICIPALITY. This Agreement will terminate no less than thirty (30) days after the date of
such notice and the parties shall have no further obligations hereunder, except for payment of all
amounts then due and owing and obligations which by the terms of this Agreement survive such
termination.
ARTICLE VIII
TERM, RENEWAL
8.1
Term of Agreement. This Agreement shall be effective for a term of ten (10) years,
beginning on the Effective Date and remaining in effect until June 30, 2030, unless sooner
terminated pursuant to the terms hereof.
8.2
Automatic Renewal. To ensure continuous service, this Agreement will be automatically
renewed for successive three (3) year periods, unless either party serves written notice of
termination upon the other party no less than ninety (90) days before the end of the initial term or
ninety (90) days before the end of any subsequent three (3) year term.
8.3
No Further Obligations. Upon termination of this Agreement or any renewal hereof, by
expiration of its term or otherwise, the parties shall have no further obligations hereunder, except
for payment of all amounts then due and owing and obligations which by the terms of this
Agreement survive such termination.
ARTICLE IX
REMEDIES FOR NONPERFORMANCE
9.1
Material Breach. In the event that either party commits a material breach of any of the
representations, warranties or covenants set forth in Article II, or fails to make payment of any
amounts due as provided in this Agreement, which itself shall constitute a material breach, and
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such party fails to remedy such breach within thirty (30) days of written notice given by the nonbreaching party, such non-breaching party may terminate this Agreement.
9.2
Default by ecomaine. Unless caused by Force Majeure as provided in Article VI hereof,
in the event that ecomaine fails to Handle any Acceptable Waste or Recyclable Materials
delivered to the Site by or on behalf of the MUNICIPALITY for a period of at least seven (7)
consecutive Business Days, the MUNICIPALITY may terminate this Agreement by written
notice received by ecomaine within seven (7) Business Days of said failure.
9.3

Default by the MUNICIPALITY.
(a)
Failure of the MUNICIPALITY to deliver or cause to be delivered to the Facility
all Municipal Waste generated within the boundaries of the MUNICIPALITY and under
its control shall constitute a breach of this Agreement.
(b)
Failure of the MUNICIPALITY to deliver or cause to be delivered to the Facility
all Recyclable Materials generated within the boundaries of the MUNICIPALITY and
under its control shall constitute a breach of this Agreement. In event of breach under
this Section 9.3(b), the MUNICIPALITY shall pay ecomaine an amount equal to the
Processing Fee in effect for the period of breach times the estimated number of tons of
Recyclable Materials that were not delivered to the Facility as a result of such breach.
ecomaine will estimate such number of undelivered tons on a monthly basis by:
(i)
Calculating the number of tons of Recyclable Materials generated in the
MUNICIPALITY and delivered to the Facility in the calendar month prior to the
commencement of the breach; and
(ii)
Adjusting the above number of tons for any monthly or seasonal variation
in delivery that has occurred in the previous two calendar years; and
(iii) Subtracting from the resulting figure the number of tons of Recyclable
Materials generated in the MUNICIPALITY and actually delivered to the Facility
during each month in which the breach occurs.
(c)
In the event that sufficient historical data does not exist to allow calculation of the
estimated number of tons of undelivered Recyclable Materials as the result of a breach
under this Section, ecomaine shall estimate that number of undelivered tons in any
reasonable manner available.

9.4
Other Remedies. In addition to any right of termination provided herein, either party may
pursue all remedies available to it in law or in equity to collect the payments and other amounts
due as provided in this Agreement, or to enforce performance and observance of any obligation,
agreement or covenant under this Agreement, and each party shall bear its own costs for the
same.
9.5
Waiver. In the event any agreement or covenant contained in this Agreement should be
breached by one party and thereafter waived by the other party, such waiver shall be limited to
the particular breach so waived and shall not be deemed to waive any other breach hereunder.
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Article X
Assignment/Delegation
10.1 No Assignment without Consent. Except as otherwise permitted in this Article, this
Agreement shall not be assigned or delegated by either party without the prior written consent of
the other party.
10.2 Assignment to Successor of ecomaine. Anything to the contrary notwithstanding,
ecomaine may assign its interest and obligations hereunder to a person, firm or corporation
acquiring all or substantially all of the business and assets of ecomaine by transfer of assets or
otherwise.
10.3

Assignment for Secured Transactions.
(a)
Anything to the contrary notwithstanding, the MUNICIPALITY consents to
ecomaine entering into an indenture of trust and/or mortgage and security agreement of
the Facility or Site, and/or assignment of this Agreement or the revenues therefrom with a
third party trustee for the purposes of obtaining bond financing and into other loan
agreements for the purposes of obtaining conventional or bond financing (which may
include agreements with providers of credit enhancement in connection with such
financing), with the acknowledgement that under such financing agreements ecomaine
may be required to pledge and assign its rights in and to the Facility, or Site, and its rights
under this Agreement to the trustee or other lender and/or to any credit enhancement
providers as security for its debt obligations in event of default.
(b)
The MUNICIPALITY consents to the assignment of this Agreement to such
parties, including the trustee and any credit enhancement providers (hereinafter
collectively called the “Assignee”), providing financing or credit enhancement for the
Facility or Site, or any portions thereof. In the event of any such assignment, and if the
documents executed and delivered in connection with any such assignment so require, the
following provisions shall apply:
(i)
There shall be no cancellation, surrender, termination, amendment or
modification of this Agreement by joint action of ecomaine and the
MUNICIPALITY without the prior written consent of the Assignee.
(ii)
The MUNICIPALITY will mail to each Assignee by certified mail, return
receipt requested, at such address as specified by the Assignee, copies of all
notices which the MUNICIPALITY may from time to time serve ecomaine or
any successors, simultaneously therewith.
(iii) In the event that the Assignee gives written notice to the MUNICIPALITY
that ecomaine is in default under any of the bonds, or under any agreement with
any credit enhancement provider, then the MUNICIPALITY shall make all
payments due hereunder directly to the Assignee, and shall deliver Acceptable
Waste to the Site as designated thereafter from time to time by the Assignee.
Following any such notice of default and unless and until the MUNICIPALITY
receives notice from the Assignee to the contrary, the Assignee shall have the
right to determine the ecomaine budget and to exercise all other rights of
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ecomaine hereunder, and to take such other actions as provided in any agreement
between any Assignee and ecomaine.
(iv)
No waiver by ecomaine of any of the obligations of the MUNICIPALITY
hereunder and no consent or election made by ecomaine or the MUNICIPALITY
hereunder and no purported termination of this Agreement by ecomaine or the
MUNICIPALITY shall be effective against the Assignee without the prior written
consent of the Assignee.
(v)
No Assignee shall have any obligation to perform the obligations of
ecomaine hereunder unless it is in possession or control of the Site (and then only
as long as the Assignee is in possession or control of the Site), provided, however,
that if the Assignee does not take possession or control of the Site, then ecomaine
shall continue to have the right and obligation to operate the Site in accordance
with and subject to the other terms of this Agreement. The Assignee may, but
shall not be obligated to, cure any default of ecomaine under this Agreement.
ARTICLE XI
INDEMNIFICATION
11.1 Obligation to Indemnify. To the extent permitted by law, each of ecomaine and the
MUNICIPALITY hereby shall indemnify, save, and hold harmless the other from and against
any and all liabilities, expenses, including reasonable attorney’s fees, claims, costs, losses, suits,
judgments, or damages arising from or relating to (i) injuries or deaths of persons or damage to
property in any way attributable, directly or indirectly, to the acts of authorized agents,
contractors or employees of the indemnifying party; provided, however, that the indemnifying
party shall not be liable for indemnification under this Article to the extent any such liabilities,
expenses, claims, costs, losses, suits, judgments, or damages result from the negligence,
contributory negligence, fault or willful misconduct of the indemnified party or its authorized
agents, contractors or employees, and (ii) the indemnifying party’s breach of any of its
warranties and representations under Article II of this Agreement.
11.2 No Waiver of Immunities. The parties acknowledge that both parties are political
subdivisions of the State of Maine to which the Maine Tort Claims Act applies. Therefore, this
indemnification requirement shall not apply to any claim for which either party would not be
liable under the Maine Tort Claims Act, 14 M.R.S. §§ 8101 et seq., if such claim were made
directly against that party, and that party shall continue to enjoy all rights, claims, immunities,
and benefits available to it under law.
11.3

Survival. This Article shall survive termination of the Agreement.
ARTICLE XII
MISCELLANEOUS

12.1 Non-Discrimination. ecomaine shall be an equal opportunity and affirmative action
employer, and it shall not discriminate on the basis of age, race, religion, color, creed, sex, sexual
preference, handicap, financial status, or national origin:
(a)

In the persons served, or in the manner of service; or
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(b)
In the hiring, assignment, promotion, salary determination, or other conditions of
employment.
12.2 Applicable Law. This Agreement and its performance shall be construed and governed in
accordance with the laws of the State of Maine, without regard to conflicts of law principles.
12.3. Successors and Assigns. This Agreement shall be binding upon and inure to the benefit
of the parties hereto and their respective successors and permitted assigns.
12.4 Amendments. No amendments to this Agreement may be made except in writing signed
by both parties. Should this Agreement be assigned under financing arrangements, if financing
documents so require, the written consent of such assignee shall also be required before any
amendment becomes effective.
12.5 Severability. In the event any covenant, condition or provision of this Agreement is held
to be invalid or unenforceable by a final judgment of a Court of competent jurisdiction, or by any
other tribunal, board or other entity, the decision of which is binding upon the parties and which
becomes final, the invalidity or unenforceability thereof shall in no way affect any of the other
covenants, conditions or provisions hereof, provided that such remaining covenants, conditions
and provisions can thereafter be applicable and effective without materially changing the
obligations of either party.
12.6 Notices. All notices herein required or permitted to be given or furnished under this
Agreement by either party to the other shall be in writing, and shall be deemed sufficiently given
and served upon the other party if hand delivered or sent by U.S. mail, postage prepaid,
addressed as follows:
If to ecomaine:

Kevin Roche, CEO/General Manager
ecomaine
64 Blueberry Road
Portland, ME 04102

With a copy to:

Mark A. Bower, Esq.
Jensen Baird Gardner & Henry
Ten Free Street, P.O. Box 4510
Portland, ME 04112

If to MUNICIPALITY:
Said notice shall be deemed given upon receipt when hand delivered and three (3)
business days after mailing when mailed. Each party shall have the right, from time to time to
designate a different person and/or address by notice given in conformity with this Section.
12.7 Binding Effect. The Agreement shall bind upon and inure to the benefit of the parties
hereto and their respective successors and assigns.
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12.8. Other Documents. Each party promises and agrees to execute and deliver any
instruments and to perform any acts which may be necessary or reasonably required in order to
give full effect hereto, including any consent to or acknowledgment of any assignment of this
Agreement by ecomaine to any Assignee.
12.9 Consents. To the extent that the consent of either party to this Agreement is required to
any action of the other party pursuant to any provision of this Agreement, such consent will not
be unreasonably withheld.
12.10 Headings. Captions and headings herein are for ease of reference and do not constitute a
part of this Agreement, except all definitions, and their terms, in Article I are part of this
Agreement.
12.11 Counterparts. This Agreement may be executed in counterparts, each of which shall be
an original, and together shall constitute one and the same instrument. The exchange of copies
of this Agreement and of signature pages by email (PDF) or facsimile transmission shall
constitute effective execution and delivery of this Agreement as to the parties and may be used in
lieu of the original Agreement for all purposes.
12.12 Integration. This instrument embodies the whole agreement of the parties with respect to
the subject matter hereof, and there are no promises, terms, conditions or obligations with respect
to such subject matter other than those contained herein. This Agreement shall supersede all
previous communications, representations or agreements, either oral or written, between the
parties hereto with respect to the subject matter hereof.
IN WITNESS WHEREOF, the parties hereto have executed and delivered this
Agreement by their respective duly authorized officers.
ecomaine

Witnesses:
By:

Its CEO/General Manager

CITY OF WESTBROOK
By:

Its
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date:

June 1, 2020

Order: 2020-65
AMENDING CHAPTER 41 OF THE CITY CODE OF ORDINANCES, REGARDING ELIGIBILITY FOR THE
PROPERTY TAX ASSISTANCE PROGRAM
That the Westbrook City Council hereby amends the Westbrook Code of Ordinances Chapter 41,
Property Tax Assistance, Section 41-1, Purpose, and Section 41-3, Eligibility requirements for
participation in the property tax assistance program, as outlined in the attached exhibit.

First Reading: June 1, 2020

Second and Final Reading: June 15, 2020

Attest:
_______________________________________
City Clerk

_______________________________________
Mayor
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AMENDMENTS TO CHAPTER 41
PROPERTY TAX ASSISTANCE
SECTIONS 41-1, 41-3
Sec. 41-1. Purpose.
The purpose of this chapter is to establish property tax assistance to persons 70 68
years of age and older who are residents of the city. Under this program, the city shall
provide refund payments to those individuals who maintain a homestead in the city and
meet the criteria established by this chapter.
Sec. 41-3. Eligibility requirements for participation in the property tax assistance
program. In order to participate in the property tax assistance program, an applicant
must demonstrate the following:
a. The applicant is at least 70 68 years of age as of July 1 of the tax year for which the
applicant seeks property tax assistance.
b. The applicant has a homestead in the city at the time of the application and for the
entire year prior to the date of the application.
c. The applicant has been a resident of the city for at least 10 years immediately
preceding the date of the application.
d. The applicant meets all of the criteria set forth in Section 41-5.
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date:

June 1, 2020

Order: 2020-66
AUTHORIZING REALLOCATION OF PROCEEDS OF THE CITY’S 2017 GENERAL OBLIGATION BOND FOR
SACCARAPPA ELEMENTARY SCHOOL AND WESTBROOK MIDDLE SCHOOL TO PAY DEBT SERVICE
EXPENSES IN THE FY 2020, FY 2021 AND FY 2022 BUDGETS
That the Westbrook City Council hereby authorizes the reallocation of $330,000 of proceeds of the
general obligation bond issued by the City on November 1, 2017 pursuant to Section 18 of the City
Council Order 2017-65 adopted June 19, 2017, for FY 2020 School Debt Service, $830,000 in bond funds
for FY 2021 School Debt Service and $262,956 in bond funds for FY 2022 School Debt Service.

First Reading: June 1, 2020

Second and Final Reading: June 15, 2020

Attest:
_______________________________________
City Clerk

_______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date:

June 1, 2020

Order: 2020-67
APPROVING THE FY 2020-2021 ANNUAL BUDGET & APPROPRIATIONS
That the Westbrook City Council hereby authorizes that the sum of $72,179,782 be appropriated to defray
the cost of the various municipal and school departments and the county tax for the 2020-2021 fiscal year,
July 1, 2020 to June 30, 2021.
(Breakdown of appropriation expenses by attached account summary)
Municipal Operations
Tax Increment Financing
School Operations (K-12)
Adult
County Tax
LESS

$27,608,479
$2,298,805
$40,479,371
$279,259
$1,513,868
$72,179,782

Municipal Estimated Revenue
School Estimated Revenue

$13,456,695
$19,151,302
$39,571,785

NET BUDGET

Be it resolved that the sum of $39,571,785 be raised and assessed by the City Assessor of taxes on the
estates of the inhabitants of the City of Westbrook and upon the estates of the non-resident proprietors
of said City, and the Assessor is hereby required to assess on such estates such additional sum for an
overlay above the sum hereby appropriated, not to exceed 5% thereof, as a fractional division thereof
renders convenient in accordance with, and pursuant to the laws of this State relative to taxation.
Be it further resolved that the said tax shall be payable in four installments due on or before September
1, 2020, November 16, 2020, February 16, 2021, and May 17, 2021. Interest on delinquent taxes shall be
assessed at 7% on all taxes not paid in collected funds as of September 2, 2020, November 17, 2020,
February 17, 2021, and May 18, 2021.
First Reading: June 1, 2020

Second and Final Reading: June 15, 2020

Attest:
_______________________________________
City Clerk

_______________________________________
Mayor
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City of Westbrook
Net Taxes to be Raised
Budget FY21

City (Proposed)
City Revenues
Overlay
City Tax needs

FY2020
29,992,269
13,681,655
99,198
16,409,812

FY2021
29,808,086
13,456,695
99,198
16,450,589

Change
(184,183)
(224,960)
0
40,777

School (Proposed)
School Revenue
School Tax Needs

40,357,421
18,842,099
21,515,322

40,758,630
19,151,302
21,607,328

County Tax needs

1,469,796

Total Tax Needs

‐0.61%
‐1.64%

Decrease

0.25%

Increase

401,209
309,203
92,006

0.99%
1.64%
0.43%

Increase
Increase
Increase

1,513,868

44,072

3.00%

Increase

39,394,930

39,571,785

176,855

0.45%

Increase

Budgeted Valuation

2,205,762,600

2,215,512,600

9,750,000

0.44%

Tax Rate

$17.86
$17.86 /1,000

$17.86
$17.86 /1,000

($0.00)

0.00%

$7.44
$9.75
$0.67
$17.86

7.43
9.75
0.68
17.86

($0.01)
($0.00)
$0.01
($0.00)

‐0.13%
‐0.04%
2.05%
0.00%

City
School
County
Total
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Decrease

5/27/2020 3:56 PM

CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date:

June 1, 2020

Order: 2020-68
APPROVING THE FY 2020-2021 SCHOOL BUDGET WARRANTS
That the Westbrook City Council hereby authorizes the various sums as shown in Articles 1 – 6 on the
attached sheet to be raised and appropriated as shown thereon.

First Reading: June 1, 2020

Second and Final Reading: June 15, 2020

Attest:
_______________________________________
City Clerk

_______________________________________
Mayor
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NOTICE OF AMOUNT ADOPTED AT WESTBROOK CITY COUNCIL MEETING FOR
VOTERS AT SCHOOL BUDGET VALIDATION REFERENDUM
TO: Clerk of City of Westbrook, State of Maine
Pursuant to 20-A M.R.S.A. §§1486(2) and 2307 this Notice is to be displayed at all polling places for the
school budget validation referendum to be held on July 14, 2020, to assist the voters in voting on whether
to ratify the school budget approved at the June 1, 2020 Westbrook City Council Meeting.
Cost Center Summary
Budget Category
Regular Instruction

Amount Recommended
by School Committee

Special Education
Career and Technical Education
Other Instruction
Student and Staff Support
System Administration
School Administration
Transportation and Buses
Facilities Maintenance
Debt Service and Other
Commitments
All Other Expenditures
Summary of Total
Authorized Expenditures:

Amount Approved at the
City Council Meeting on
June 15, 2020

$ 15,137,625.68
$ 5,221,090.97
$ 2,614,045.64
$ 758,595.08
$ 1,675,612.66
$ 2,668,986.70
$ 2,271,199.41
$ 1,714,795.32
$ 3,427,164.57
$ 4,990,254.66
$0

$ 40,479,370.69

The amount approved for the school budget at the City Council Meeting included locally raised funds
over and above the city’s local contribution to the total cost of funding public education from
kindergarten to grade 12 as described in the Essential Programs and Service Funding Act.
___________________________________

__________________________________

___________________________________

__________________________________

___________________________________

__________________________________

___________________________________

__________________________________

A MAJORITY OF THE SCHOOL COMMITTEE

Completed and countersigned by: _________________________________________

___/___/2020

A true copy of the Notice, attest: __________________________________________

___/___/2020

SUPERINTENDENT OF SCHOOLS

CLERK OF CITY OF WESTBROOK
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Order No. 2020-64. Act to adopt the 2020-2021 School Budget Resolution as required
by state statute. Move approval of the 2020-2021 School Budget Resolution to comply
with state statutory reporting requirements for the Westbrook School Department based
on revised and enacted state subsidy funding.
ARTICLE 1. To see what sum the municipality will appropriate for the total cost
of funding public education from pre-kindergarten to grade 12 as described in the
Essential Programs and Services Funding Act,
Recommend $31,571,429.00
and to see what sum the municipality will raise as the municipality’s contribution to the
total cost of funding public education from pre-kindergarten to grade 12 as described in
the Essential Programs and Services Funding Act in accordance with the Maine
Revised Statutes, Title 20-A, section 15688.
Recommend $16,654,071.00

Explanation: The school administrative unit’s contribution to the total cost of
funding public education from pre-kindergarten to grade 12 as described in the
Essential Programs and Services Funding Act is the amount of money
determined by state law to be the minimum amount that the City must raise in
order to receive the full amount of state dollars.
ARTICLE 2. To see what sum the municipality will raise and appropriate for the
annual payments on debt service previously approved by the legislative body for nonstate-funded school construction projects, or non-state-funded portions of school
construction projects in addition to the funds appropriated as the local share of the
school administrative unit’s contribution to the total cost of funding public education from
pre-kindergarten to grade 12.
Recommend $2,854,266.27

Explanation: Non-state-funded debt service is the amount of money needed for the
annual payments on the school administrative district’s long-term debt for major
capital school construction projects that are not approved for state subsidy. The
bonding of this long-term debt was previously approved by the voters or other
legislative body.
ARTICLE 3. Shall the City of Westbrook raise and appropriate $3,323,952.07 in
additional local funds, which exceeds the State’s Essential Programs and Services
allocation model by $3,323,952.07 , as required to fund the budget recommended by
the Westbrook School Committee?
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The Westbrook School Committee recommends $3,323,952.07 for additional local funds
and gives the following reasons for exceeding the State’s Essential Programs and
Services funding model by $3,323,952.07:
The state’s funding model does not support all of the costs for Pre-K-12
education. It includes only those costs considered essential by the state’s
Essential Programs and Services (EPS) model. The State’s funding model
has not been able to provide full funding for Special Education and English
as a Second Language programs and to support the lower student to teacher
ratios available in Westbrook. In addition, the State’s funding model does not
fully fund the costs of transportation, activities and athletics, and
maintenance of plant. Specifically, significant increases in heating, electrical
costs and diesel fuel have not been recognized in the EPS funding model.

Explanation: The additional local funds are those locally raised funds over and
above the school administrative unit’s local contribution to the total cost of funding
public education from pre-kindergarten to grade 12 as described in the Essential
Programs and Services Funding Act and local amounts raised for the annual
payment on non-state funded debt service that will help achieve the City’s budget for
educational programs.
ARTICLE 4. To see what sum the City will authorize the School Committee to
expend for the fiscal year beginning July 1, 2020 and ending June 30, 2021
from the school administrative unit’s contribution to the total cost of funding public education
from pre-kindergarten to grade 12 as described in the Essential Programs and Services Funding
Act, non-state-funded school construction projects, additional local funds for school purposes
under the Maine Revised Statutes, Title 20-A, section 15690, unexpended balances, tuition
receipts, state subsidy and other receipts for the support of schools.
Recommend $40,479,370.69
Pursuant to 20-A M.R.S.A. § 1485, voters and the Westbrook City Council
authorize the Westbrook School Committee to expend the above funds in the following
state-mandated categories:
ARTICLE 4-A.
To see what sum the school administrative unit will be
authorized to expend for Regular Instruction.
Recommend $15,137,625.68
ARTICLE 4-B.
To see what sum the school administrative unit will be
authorized to expend for Special Education.
Recommend $5,221,090.97
ARTICLE 4-C.
To see what sum the school administrative unit will be
authorized to expend for Career and Technical Education.
Recommend $2,614,045.64
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ARTICLE 4-D.
To see what sum the school administrative unit will be
authorized to expend for Other Instruction.
Recommend $758,595.08
ARTICLE 4-E.
To see what sum the school administrative unit will be
authorized to expend for Student and Staff Support.
Recommend $1,675,612.66
ARTICLE 4-F.
To see what sum the school administrative unit will be
authorized to expend for System Administration.
Recommend $2,668,986.70
ARTICLE 4-G.
To see what sum the school administrative unit will be
authorized to expend for School Administration.
Recommend $2,271,199.41
ARTICLE 4-H.
To see what sum the school administrative unit will be
authorized to expend for Transportation and Buses.
Recommend $1,714,795.32
ARTICLE 4-I.
To see what sum the school administrative unit will be
authorized to expend for Facilities Maintenance.
Recommend $3,427,164.57
ARTICLE 4-J.
To see what sum the school administrative unit will be
authorized to expend for Debt Service and Other Commitments.
Recommend $4,990,254.66
ARTICLE 4-K.
To see what sum the school administrative unit will be
authorized to expend for All Other Expenditures.
Recommend $0
ARTICLE 5. To see if the City will appropriate $279,259.00 for Adult Education
and raise $204,820.00
as the local share; with authorization to expend any
additional, incidental, or miscellaneous receipts in the interest and for the well-being of
the adult education program.
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ARTICLE 6. Disposition of Additional State Subsidy:
The voters of the City of Westbrook have authorized the School Committee to
use all or part of the additional state subsidy received, if any, to increase
expenditures for school purposes in cost center categories approved by the
School Committee, increase the allocation of finances in a reserve fund approved
by the School Committee, and / or decrease the local cost share expectation, as
defined in Title 20-A, section 15671-A(1)(B), for local property taxpayers for
funding public education as approved by the School Committee.
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date:

June 15, 2020

Resolve:

2020-19

APPROVING MAINE MUNICIPAL ASSOCIATION (MMA) WORKERS’ COMPENSATION SAFETY INCENTIVE
PROGRAM
WHEREAS, the City of Westbrook is a member of the Maine Municipal Association Workers’
Compensation Fund (hereinafter “WC Fund”); and
WHEREAS, Maine Municipal Association (hereinafter “MMA”) provides risk management services and
workers’ compensation coverage; and
WHEREAS, MMA developed the Workers’ Compensation Safety Incentive Program (hereinafter “the
Program”) to help reduce the incidents and impact of workplace injuries by implementing
WC claim best practices; and
WHEREAS, MMA will provide necessary written program information, and offer assistance to
participants; and
WHEREAS, WC Fund members that participate in the Program and complete the required activities,
will have the opportunity to earn a credit to their annual contribution; and
WHEREAS, the City of Westbrook is committed
to providing a safe environment for its employees, citizens, and visiting public; and
WHEREAS, the Program will help enhance such an environment and promote a self‐sustaining culture
of safety with participating members,
NOW THEREFORE BE IT RESOLVED BY THE City of Westbrook to elect to participate in the MMA
Workers’ Compensation Safety Incentive Program.

First and Final Reading: June 15, 2020
Attest:
_______________________________________
City Clerk

_______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
2 York Street, Westbrook, ME 04092

REQUEST FOR COUNCIL ACTION

Requests are due to the City Clerk two Fridays prior to a Council meeting. If expenditure/acceptance of funds is involved, Finance
Department approval is required prior to submission.

PROPOSED TITLE: Resolve - Maine Municipal Association - Workers Compensation Safety

Incentive Program
REQUESTED BY:

Stephen Fields, Assistant City Administrator/Director of HR

DATE:

06/09/2020

SUMMARY:

Maine Municipal Association Risk Management Services has designed a program to work
in partnership with our Workers' Compensation Fund members to improve workplace
safety and the member's workers' compensation experience. The goals of this program
are to: Reduce the incidence of injury and illness throughout the operation; Improve
overall safety in the work environment; Maintain lines of communication with all
employees; Protect members assets; Promote a self‐sustaining safety culture; Utilize best
practices claim management; and Provide financial incentives which reward our
partnership toward safety.
Participation in the program will be on a voluntary basis and eligible credits will be applied
effective January 1, 2021. Each qualifying member may receive an incentive credit up to
10%.
The tiers and associated credits are:
Tier I....................... 5%
Tier II.................... 7.5%
Tier III.................... 10%

BUDGET LINES AFFECTED (IF APPLICABLE):

10001320-52700 (Workers Compensation)
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date:

June 15, 2020

Resolve:

2020-20

SETTING THE HOURS OF VOTER REGISTRATION & POLLS FOR THE JULY 14, 2020 ELECTION
That the City Clerk as the City of Westbrook’s Registrar of Voters shall be available at City Hall for the
purpose of conducting voter registration during the City Clerk’s Office’s hours of operation, 9:00 A.M- 3:00
P.M, additional hours as may be determined by the City Clerk; and be it further resolved that the
Westbrook Municipal Officers set the opening time of the polls as 7:00 A.M. and the close of the polls as
8:00 P.M. for the July 14, 2020 State Primary & Special Referendum Election and the School Budget
Validation Referendum.

First and Final Reading: June 15, 2020
Attest:
_______________________________________
City Clerk

_______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
2 York Street, Westbrook, ME 04092

REQUEST FOR COUNCIL ACTION
Requests are due to the City Clerk two Fridays prior to a Council meeting. If expenditure/acceptance of funds is involved, Finance
Department approval is required prior to submission.

PROPOSED TITLE: Setting the Hours of Voter Registration & Polls

REQUESTED BY:

Angela Holmes, City Clerk & Registrar of Voters

DATE:

6/10/2020

SUMMARY:

Request to set the hours for voter registration at the City Clerk's Office and for the polls on
Election Day.
Voter Registration
9:00 AM - 3:00 PM, Monday - Friday (standard business hours)

Polls
7:00 AM - 8:00 PM, Tuesday July 14, 2020

BUDGET LINES AFFECTED (IF APPLICABLE):

N/A
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date:

June 15, 2020

Order:

2020-70

ACCEPTING UNAPPROPRIATED FUNDS REPORT FOR 3rd Quarter FY 2020
That the Westbrook City Council hereby accepts the enclosed Unappropriated Funds Report for 3rd
Quarter FY 2020, in accordance with Order 2019-53.

First and Final Reading: June 15, 2020
Attest:
_______________________________________
City Clerk

_______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date:

June 15, 2020

Order: 2020-71
AUTHORIZING AGREEMENT WITH TOWN OF SCARBOROUGH FOR SHARED SERVICES OF ANIMAL
CONTROL OFFICER
That the Westbrook City Council hereby authorizes the City of Westbrook to enter into a shared services
agreement with the Town of Scarborough for Animal Control Officers services at a first-year cost of
$36,477.50 with the option for annual renewal as outlined in the attached exhibit.

Funds available in budget line: 10002110-53405

First Reading: June 15, 2020

Second and Final Reading:

Attest:
_______________________________________
City Clerk

_______________________________________
Mayor
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AGREEMENT FOR SHARED ANIMAL CONTROL OFFICER SERVICES
BETWEEN
THE TOWN OF SCARBOROUGH
AND
THE CITY OF WESTBROOK
AGREEMENT is made between the Town of Scarborough, Maine, a municipal corporation
with a mailing address of 259 U. S. Route 1, P. O. Box 360, Scarborough, ME 04070-0360
("Scarborough") and the City of Westbrook, a municipal corporation with a mailing address of 2 York
Street, Westbrook, ME 04092 ("Westbrook"), collectively (the "Parties"), as follows:
WHEREAS, Scarborough has the means and capacity to provide Animal Control services to
Westbrook; and
WHEREAS, Westbrook wishes to contract with Scarborough for the provision of Animal
Control services; and
WHEREAS, Scarborough is willing and able to provide Animal Control Officer Services to
Westbrook;
NOW THEREFORE, in consideration of the promises and the covenants set forth herein, the
Parties agree as follows:

1. Services to be Provided.
Scarborough will provide a fully trained and certified Animal Control Officer (ACO) to Westbrook.
The ACO will enforce Westbrook Ordinances and State Laws relative to the regulation and control
of domestic animals and wildlife as outlined in Attachment A. The ACO will be an employee of
Scarborough, which shall provide wages and benefits in accordance with Scarborough personnel
policies. Scarborough shall provide copies of applicable wage and benefit schedules to Westbrook
on an annual basis.
2. Term.
The initial term of this Agreement shall commence on July 1, 2020 and end on June 30, 2021. The
parties agree to meet on, or before, December 31, 2020 to review the sufficiency of the services
provided under this Agreement. Following the initial period, this Agreement shall be automatically
renewed without affirmative action by the Parties for successive one-year periods each July 1st
until notice of termination as set forth in this Agreement is otherwise given. This Agreement may
be extended for future additional terms by the mutual consent of the Parties. Such extensions
shall be the subject of formal approvals by both Parties in writing and shall include such
additional terms and conditions of such extension(s), including, but not limited to, changes in the
annual fees or levels of service related to the provision of Animal Control Services.
3. Payments for Services.
A. During the first year of the contract from 7/1/20 – 6/30/21, Westbrook shall pay Scarborough
as the fee Animal Control Services the amount of $34,327.50 for the period or at the rate of
$2,860.62 per month. This amount equals 50% of the personnel cost of the Animal Control
Officer. The personnel cost shall be based upon the annual wage and benefits schedule as set
forth in Section 1 of this Agreement.
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B. Thereafter, the annual contract amount will increase by Westbrook’s proportionate share of
the ACO’s personnel cost.
C. Additional Responsibilities/Contributions of Westbrook.
i. In addition to the personnel costs outlined above, Westbrook agrees to reimburse
Scarborough for 50% of the actual Animal Control Officer’s (ACO) vehicle
maintenance and fuel costs. These costs will be actual but estimated to be $2,150
annually.

4. Primary Contact Person for Scarborough.
Scarborough's Deputy Police Chief shall be the primary contact person for the Animal Control
Officer related to and coordination of the provision of ACO services contemplated under this
Agreement by Scarborough to Westbrook. While responding or patrolling in Westbrook, ACO
will report to Westbrook shift commander.
5. Westbrook’s Coordination Responsibilities.
Westbrook shall be additionally responsible for the following:
A. Providing IMC and other IT access and support to the ACO necessary to perform ACO
responsibilities.
B. Providing supervision, coordination, and support to the ACO when performing animal control
duties.
C. Providing necessary equipment for ACO services unique or limited to Westbrook.
D. Maintaining existing contractual agreements with the Animal Refuge League.

6. Confidential Information.
A. The Parties acknowledge that during performance of this Agreement they each may be exposed
to or acquire confidential information. Subject to the requirements of federal and state law, the
Parties agree to hold such information in strict confidence and not to copy, reproduce, sell,
assign, license, market, transfer, give or otherwise disclose such information to third parties or
to use such information for any purpose other than for the provision of ACO Services
B. The Parties shall advise each of their employees, agents and representatives of their obligations
to keep such information confidential. The Parties shall use reasonable efforts to assist each
other in identifying and preventing any unauthorized use or disclosure of such information.
Without limitation of the foregoing, the Parties shall make reasonable efforts to advise each
other immediately in the event that either learns or has reason to believe that any person who
has had access to such information has violated or intends to violate either the terms of this
Agreement, or applicable law and will reasonably cooperate in seeking injunctive relief against
any such person.
C. Nothing in this Agreement shall prohibit disclosure of public records or other information by
either Party when such disclosure is required by Maine's Freedom of Access law, 1 M.R.S.A.
sec. 401 et seq., allowed under the Intelligence and Investigative Record Act Sections 801-
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809 of 16 M.R.S.A. Sec.. 801 et seq., the Criminal History Record Information Act, 16
M.R.S.A. Sec. 611, et seq., or by court order.
D. The Parties shall cooperate in responding to requests for public records sought in connection
with or related to this Agreement and agree that the terms of Paragraph 6 shall survive the
expiration or termination of this Agreement.

7. Scarborough’s Supervisory Responsibilities.
Scarborough shall be solely responsible for supervising the performance of the Scarborough personnel
who provide Westbrook with ACO Services. Westbrook supervisory public safety personnel may at
any time communicate questions, concerns or complaints to, or seek clarifications from, the
Scarborough supervisory personnel responsible for overseeing or providing Animal Control Services
to Westbrook. In the event that such questions, concerns or complaints verbally brought to the
attention of Scarborough are not satisfactorily resolved in a timely manner, Westbrook may
communicate such questions or concerns in writing to the Scarborough Police Chief. The Police Chief
shall take any such action as may be warranted under Scarborough's personnel policies, rules or
regulations governing the Animal Control Officer and thereafter will communicate to Westbrook in
writing on Scarborough’s response and actions taken.
8. Limitations on Waiver.
The Parties shall not be deemed to have waived any provision of this Agreement unless expressed in
writing and signed by the waiving Party. The Parties agree that they shall not assert in any action
relating to the Agreement that any waiver occurred between the Parties that is not expressed in writing.
The failure of any Party to insist in any one or more instances upon strict performance of any of the
terms and provisions of the Agreement, or to exercise an option or election under the Agreement, shall
not be construed as a waiver or relinquishment for the future of such terms, provisions, option or
election, but the same shall continue in full force and effect, and no waiver by any Party of anyone or
more of its rights or remedies under the Agreement shall be deemed to be a waiver of any prior or
subsequent rights or remedy under the Agreement.
9. Termination of Agreement.
A. In Event of Breach.
Each Party shall have the right to terminate this Agreement in the event of a material breach
or default by the other Party of the other Party’s obligations hereunder that is not cured within
thirty (30) days from the date of receipt by the breaching Party of written notice of such breach
from the non-breaching Party. If the breach or default, by its nature, cannot be cured within
such thirty (30) day period, then the breaching Party shall have such additional time (not to
exceed thirty (30) additional days) as may be necessary to cure the breach or default, provided
the breaching Party has exercised reasonable efforts and taken appropriate action to begin cure
of the breach or default within the initial thirty (30) day cure period.
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B. At the Convenience of the Parties.
This Agreement may be terminated by either Party for convenience by notifying the other
Party in writing at least (6) six months prior to the date of termination. Between the time of
notice and the date of termination, the Parties agree to work together to ensure continuation
of ACO services.

10. Excuse from Performance due to Force Majeure.
Scarborough shall be excused from its performance obligations under this Agreement if Scarborough's
provision of ACO services are prevented by act of God, act of war, riot, fire, explosion, flood or other
catastrophe, or any other event beyond the control of, and that could not reasonably be foreseen or
avoided by, Scarborough.
11. Indemnity, Immunity and Insurance.
A. The Parties shall continue to enjoy the immunities and protections under the Maine Tort Claims
Act, 14 M.R.S. A. Sec. 8101 et seq., and all other state and federal laws and nothing in this
Agreement shall be construed as a waiver of any such immunities and protections as they relate
to third parties.
B. The Parties shall share this Agreement with their respective insurers to ensure that it conforms
to each community’s insurance requirements, policy limits and coverages, and the Parties in
good faith thereafter agree to execute such reasonable amendments to this Agreement required
by their insurers.
C. Subject to and without waiver of the limitations and protections under the Maine Tort Claims
Act, 14 M.R.S.A. Sec. 8101 et seq., as those provisions relate to third parties, each Party shall
indemnify and hold harmless the other from any and all liability, loss or damage arising out of
the Party’s performance or failure to perform any of its obligations set forth in this Agreement.
D. The Parties further agree to defend any claims brought or actions filed against the other Party
with respect to the Party’s performance or nonperformance of this Agreement, whether such
claims or actions are rightfully or wrongfully brought or filed.

12. Maintenance of Records.
Scarborough shall maintain and retain as records available to Westbrook the books, documents, records
and all other materials, in whatever form, as pertain to the services under this Agreement for such
periods of time as required by state and federal law.
13. Governing Law and Severability.
This Agreement shall be governed by and interpreted under the laws of the State of Maine. The
invalidity or unenforceability of any particular provision or part thereof of this Agreement shall not
affect the remainder of said provision or any other provisions, and this Agreement shall be construed
in all respects as if such invalid or unenforceable provision or part thereof had been omitted.
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14. Full Terms and Amendment.
This Agreement contains the entire agreement of the Parties with respect to the matters addressed
therein and may only be amended in writing agreed to by both Parties.
15. Costs Associated with Disputes.
In the event of a dispute between the Parties under this Agreement, each Party shall be solely
responsible for its own expenses, costs and attorney fees.
16. Ongoing Oversight of Agreement.
The Westbrook City Administrator and Scarborough Town Manager shall be responsible for the
oversight and ongoing administration of this Agreement.
17. Filing of Copies of Executed Agreement.
Upon the execution of this Agreement, each Party shall provide a copy to their respective Clerks, and
also file a copy with the Maine Secretary of State in accordance with 30A M.R.S.A. Sec. 2204.
WHEREFORE, the Parties, after duly processing the required procedures and voting to approve this
Agreement, have authorized and directed their respective chief executives to execute this Agreement
on each respective Parties behalf on the dates set forth below.

THE TOWN OF SCARBOROUGH
Dated: _________________

_____________________________________
By: Thomas J. Hall, Town Manager

THE CITY OF WESTBROOK
Dated: _________________

_____________________________________
By: Jerre Bryant, City Administrator
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ATTACHMENT A
SPECIFICATIONS OF SERVICES TO BE PERFORMED
Scarborough agrees to provide Westbrook with Animal Control Services as outlined below:

1. Scarborough will provide all of the facilities, equipment and personnel sufficient and
adequate to provide Westbrook with Animal Control Officer services
2. Investigate complaints concerning the regulation, control and licensing of dogs and other
animals.
3. Investigate complaints concerning abuse or cruelty to animals.
4. Determine if any state laws or local ordinances have been violated, and take appropriate
action.
5. Capture, confine, and transport animals for the purposes of quarantine euthanasia,
medical treatment, or return to owners.
6. Instruct animal owners/keepers on the proper control, care and regulations concerning
domestic animals.
7.

Issue warnings and/or citations to animal owners/keepers and appear as a witness in
court should the circumstances require such actions.

8.

Conduct routine patrol within all areas of the community for the prevention and control
of domestic and non-domestic animal related problems.

9.

Rescue or aid in the rescue of trapped, wounded, sick or injured animals and seek
appropriate medical assistance when deemed necessary.

10. Routinely confer with local businesses, concerned with animal care, to establish a
rapport, offer assistance and gain information regarding new products and techniques.
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date:

June 15, 2020

Order: 2020-72
AUTHORIZING CONTRACTS FOR RECONSTRUCTION OF CORNELIA WARREN FOUR SEASON RINK
That the Westbrook City Council hereby authorizes the two (2) attached contracts with Court Builders of
America of Andover, MA for the reconstruction of the Cornelia Warren Four Season Rink, located at 58
Lincoln Street, at a total cost not to exceed $263,600.
Funds available in budget line: 22005100-58900-G1903

First Reading: June 15, 2020

Second and Final Reading:

Attest:
_______________________________________
City Clerk

_______________________________________
Mayor
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CONTRACT #1
FORM OF AGREEMENT BETWEEN OWNER
AND CONTRACTOR FOR CONSTRUCTION
CONTRACT (STIPULATED PRICE)
THIS AGREEMENT is by and between the City of Westbrook (hereafter referred to as “Owner”) and Court
Builders of America (CBA), d/b/a Sport Court New England, located at 15 Geneva Road in Andover, MA
(hereafter referred to as “Contractor”). Owner and Contractor, in consideration of the mutual covenants
hereinafter set forth, agree as follows:
ARTICLE 1 – WORK
Contractor shall complete all Work at the Cornelia Warren Four Season Rink at 58 Lincoln Street,
Westbrook, Maine as specified or indicated in the Contract Documents. The Work is generally
described in the Drawings (attached) and Contractor’s Bid (Invoice dated 11/15/2019) included as
Exhibit A, which includes (but is not limited to) manufacture, delivery, and installation of:

1.01

A. An outdoor, multi-sport, enclosed board system as described in the Contractor’s Bid in
Exhibit A.

BAP 6.0 SIGNATURE SERIES
OUTDOOR HOCKEY DASHER BOARD SYSTEM

DASHER FRAMING & POLYETHYLENE FACING, CAP RAIL & KICK
PLATE
• Rink Size: 180’ x 80’ x 15’ radius – 496 lineal feet of 42” high galvanized steel
frame dasher boards (Ring only – no boxes)
• 1/4" white high-impact fiberglass dasher facing
• 1/4" x 8” high white high-impact fiberglass kick plate
• 3/4" white UV-stabilized HDPE cap rail
• All panels pre-assembled. All panel steel framing hot-dip galvanized after
fabrication with 5/8” drilled in epoxy anchors
GATES
• One 8'-0" double leaf equipment gate complete with heavy-duty adjustable
hinges, slide bar, cane bolts and heavy-duty casters
• Two 3’-0" access gates with heavy duty hinges and latches
• 1” thick high–density polyethylene thresholds on all 3 player access gates
UPPER CONTAINMENT – PROTECTIVE NETTING
•

204 lineal feet (102 lineal feet for each end and two adjacent corners) of 4’ high Kevlar™
netting with all vertical supports and horizontal cabling (Top & bottom of netting only)

SUPERVISION OF THE INSTALLATION
• Becker Arena Products, Inc. will furnish a supervisor for the installation under
this contract.
• CBA will furnish a complete crew and tools for the installation of all materials.
B. Drawings consisting of sheets bearing the following general project titles:

•
•

Cornelia Warren [Four Season Rink] Westbrook, Maine (WELMAR Recreational
Products)
30 Lincoln St. 80’ x 180’ Multi-Game Rink (Sport Court New England)
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ARTICLE 2 – THE PROJECT
2.01

The Project, of which the Work under the Contract Documents may be the whole or only a part, is
generally described as follows:

Cornelia Warren Four Season Rink
58 Lincoln Street
Westbrook, ME
ARTICLE 3 – RESPONSIBLE PARTIES
3.01

Owner’s Representatives.
A.

Owner designates the individual listed below as its Senior Representative, which individual
has the authority and responsibility for avoiding and resolving disputes under this Contract:
Jerre Bryant, City Administrator
Westbrook City Hall
2 York Street
Westbrook, ME 04092
207-854-9105

B.

The Engineer of Record is listed below, but the Owner designates for this project the
individual listed below as its Owner’s Representative and Engineer, which individual has
the authority and responsibility set forth in the General Conditions of this Contract:
OWNER’S REPRESENTATIVE/ENGINEER
Robyn Saunders, Project Manager
Westbrook City Hall
2 York Street
Westbrook, ME 04092
207-233-6305

3.02

ENGINEER OF RECORD
Eric Dudley, P.E., City Engineer
Westbrook Public Services
371 Saco Street
Westbrook, ME 04092
207-854-0660

Contractor’s Representative. The Project has been designed by the Contractor and/or its designee.
The Contractor designates the individual listed below as its Senior Representative, which has the
authority and responsibility for avoiding and resolving disputes under this Contract, as well as the
authority and responsibility set forth in the General Conditions of this Contract.
Jim Arnold, President
Sport Court New England
Court Builders of America (CBA)
15 Geneva Road
Andover, MA 01810
978-828-9232

ARTICLE 4 – CONTRACT TIMES
4.01 Time of the Essence
A. All time limits for Milestones, if any, Substantial Completion, Completion and Readiness for
final payment as stated in the Contract Documents are of the essence of the Contract.
4.02 Days to Achieve Substantial Completion and Final Payment
Page 104 of 150

A. The Work for Cornelia Warren Four Season Rink will be substantially completed within 8
weeks of the Notice to Proceed. Construction on this Contract can start no later than July 15,
2020.
4.03 Liquidated Damages
A. Contractor and Owner recognize that time is of the essence of this Agreement and that Owner
will suffer financial loss if the Work is not completed within the times specified in Paragraph
4.02 above, plus any extensions thereof allowed in accordance with the Contract. The parties
also recognize the delays, expense, and difficulties involved in proving in a legal or arbitration
proceeding the actual loss suffered by Owner if the Work is not completed on time.
Accordingly, instead of requiring any such proof, Owner and Contractor agree that as liquidated
damages for delay (but not as a penalty), Contractor shall pay Owner $250 for each day that
expires after the times specified in Paragraph 4.02 until the Work is started or completed.
After Substantial Completion, if Contractor shall neglect, refuse, or fail to complete the
remaining Work within the Contract Time or any proper extension thereof granted by Owner,
Contractor shall pay Owner $250 for each day that expires after the time specified in Paragraph
4.02 for completion and readiness for final payment until the Work is completed and ready for
final payment.
ARTICLE 5 – CONTRACT PRICE
5.01

Owner shall pay Contractor for completion of the Work in accordance with the Contract Documents
an amount in current funds equal to the sum of the amounts determined pursuant to Paragraphs
5.01.A-C:
A. The Unit Price for the Work is presented in Exhibit A, a Lump Sum of:
One-Hundred Twenty Thousand Dollars

($ 120,000)

B. The City has already paid, on their behalf from Cumberland County Community Development
Block Grant (CDBG) funds, a deposit of:
Seventy Thousand Dollars

($ 70,000)

C. The balance remaining or Contract Price to be paid to the Contractor is:
Fifty Thousand Dollars

($ 50,000),

on the City’s behalf from Cumberland County’s CDBG Program with the completion of the Work
in accordance with the Contract Documents.
ARTICLE 6 – PAYMENT PROCEDURES
6.01 Submittal and Processing of Payments
A. Contractor shall submit Applications for Payment in accordance with Article 15 of the General
Conditions. Applications for Payment will be processed by Engineer as provided in the General
Conditions.

Page 105 of 150

6.02 Progress Payments; Retainage
A. Owner shall make progress payments on account of the Contract Price on the basis of
Contractor’s Applications for Payment on or about the 1st day of each month during
performance of the Work as provided in Paragraphs 6.02.A.1 and 6.02.A.2 below. All such
payments will be measured by the schedule of values established in the General Conditions
(and in the case of Unit Price Work based on the number of units completed) or, in the event
there is no schedule of values, as provided elsewhere in the Contract:
1.

Progress payments will be made in an amount equal to the percentage indicated below but,
in each case, less the aggregate of payments previously made and less such amounts as
Engineer may determine or Owner may withhold, including but not limited to liquidated
damages, in accordance with the Contract:
a.

90 percent of Work completed (with the balance being retainage). If the Work has
been 50 percent completed as determined by the Engineer, and if the character and
progress of the Work have been satisfactory to Owner and Engineer, then as long as
the character and progress of the Work remain satisfactory to Owner and Engineer,
there will be no additional retainage; and

b.

90 percent of cost of materials and equipment not incorporated in the Work (with the
balance being retainage).

6.03 Final Payment
A. Upon Final Completion and acceptance of the Work in accordance with Paragraph 15.06 of the
General Conditions, Owner shall pay the remainder of the Contract Price as recommended by
the Engineer as provided in the General Conditions.
ARTICLE 7 – CONTRACTOR’S REPRESENTATIONS
7.01 In order to induce Owner to enter into this Agreement, Contractor makes the following representations:
A. Contractor has examined and carefully studied the Contract Documents and the other related
data identified in the Bidding Documents.
B. Contractor has visited the Site and become familiar with and is satisfied as to the general, local,
and Site conditions that may affect cost, progress, and performance of the Work.
C. Contractor is familiar with and is satisfied as to all federal, state, and local Laws and
Regulations that may affect cost, progress, and performance of the Work.
D. Contractor has obtained and carefully studied (or assumes responsibility for doing so) all
additional or supplementary examinations, investigations, explorations, tests, studies, and data
concerning conditions (surface, subsurface, and Underground Facilities) at or contiguous to the
Site which may affect cost, progress, or performance of the Work or which relate to any aspect
of the means, methods, techniques, sequences, and procedures of construction to be employed
by Contractor, including any specific means, methods, techniques, sequences, and procedures
of construction expressly required by the Bidding Documents, and safety precautions and
programs incident thereto.
E. Contractor does not consider that any further examinations, investigations, explorations, tests,
studies, or data are necessary for the performance of the Work at the Contract Price, within the
Contract Times, and in accordance with the other terms and conditions of the Contract
Documents.
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F.

Contractor is aware of the general nature of work to be performed by Owner and others at the
Site that relates to the Work as indicated in the Contract Documents.

G. Contractor has correlated the information known to Contractor, information and observations
obtained from visits to the Site, reports and drawings identified in the Contract Documents, and
all additional examinations, investigations, explorations, tests, studies, and data with the
Contract Documents.
H. Contractor has given Engineer written notice of all conflicts, errors, ambiguities, or
discrepancies that Contractor has discovered in the Contract Documents, and the written
resolution thereof by Architect is acceptable to Contractor.
I.

The Contract Documents are generally sufficient to indicate and convey understanding of all
terms and conditions for performance and furnishing of the Work.

ARTICLE 8 – CONTRACT DOCUMENTS
8.01 Contents
A. The Contract Documents consist of the following:
1. This Agreement (pages 1 to 8, inclusive)
2. Performance bond (pages 610-1 to 610-3, inclusive)
3. Payment bond (pages 615-1 to 615-3 inclusive)
4. General Conditions (as included in the Project Manual)
5. Supplementary Conditions (as included in the Project Manual)
6. Specifications as listed in the table of contents of the Project Manual
7. Drawings consisting of sheets with each sheet bearing the following general project title:
•
•

Cornelia Warren (Four Season Rink), Westbrook, Maine.
30 Lincoln St. 80’ x 180’ Multi-Game Rink.

8. Addenda (None).
9. Exhibits to this Agreement (enumerated as follows):
a. Contractor’s Bid (pages 9 to 10, inclusive).
b. Documentation submitted by Contractor prior to Notice of Award (pages 11 to XX,
inclusive)
10. The following which may be delivered or issued on or after the Effective Date of the
Agreement and are not attached hereto:
a. Notice to Proceed (pages 550-1, inclusive).
b. Work Change Directives.
c. Change Order(s).
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B. The documents listed in Paragraph 8.01.A are attached to this Agreement (except as expressly
noted otherwise above).
C. There are no Contract Documents other than those listed above in this Article 8.
D. The Contract Documents may only be amended, modified, or supplemented as provided in
Paragraph 3.2 of the General Conditions.
ARTICLE 9 – MISCELLANEOUS
9.01 Terms
A. Terms used in this Agreement will have the meanings stated in the General Conditions and the
Supplementary Conditions.
9.02 Assignment of Contract
A. Unless expressly agreed to elsewhere in the Contract, no assignment by a party hereto of any
rights under or interests in the Contract will be binding on another party hereto without the
written consent of the party sought to be bound; and, specifically but without limitation, money
that may become due and money that is due may not be assigned without such consent (except
to the extent that the effect of this restriction may be limited by law), and unless specifically
stated to the contrary in any written consent to an assignment, no assignment will release or
discharge the assignor from any duty or responsibility under the Contract Documents.
9.03 Successors and Assigns
A. Owner and Contractor each binds itself, its partners, successors, assigns, and legal
representatives to the other party hereto, its partners, successors, assigns, and legal
representatives in respect to all covenants, agreements, and obligations contained in the
Contract Documents.
9.04 Severability
A. Any provision or part of the Contract Documents held to be void or unenforceable under any
Law or Regulation shall be deemed stricken, and all remaining provisions shall continue to be
valid and binding upon Owner and Contractor, who agree that the Contract Documents shall be
reformed to replace such stricken provision or part thereof with a valid and enforceable
provision that comes as close as possible to expressing the intention of the stricken provision.
9.05 Contractor’s Certifications
A. Contractor certifies that it has not engaged in corrupt, fraudulent, collusive, or coercive
practices in competing for or in executing the Contract. For the purposes of this Paragraph
9.05:
1.

“corrupt practice” means the offering, giving, receiving, or soliciting of any thing of
value likely to influence the action of a public official in the bidding process or in the
Contract execution:

2.

“fraudulent practice” means an intentional misrepresentation of facts made (a) to
influence the bidding process or the execution of the Contract to the detriment of
Owner, (b) to establish Bid or Contract prices at artificial non-competitive levels, or
(c) to deprive Owner of the benefits of free and open competition;

3.

“collusive practice” means a scheme or arrangement between two or more Bidders,
with or without the knowledge of Owner, a purpose of which is to establish Bid
prices at artificial, non-competitive levels; and
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4.

9.06

“coercive practice” means harming or threatening to harm, directly or indirectly,
persons or their property to influence their participation in the bidding process or
affect the execution of the Contract.

Other Provisions
A. Owner stipulates that if the General Conditions that are made a part of this Contract are based
on EJCDC ® C-700, Standard General Conditions for the Construction Contract, published
by the Engineers Joint Contract Documents Committee®, and if Owner is the party that has
furnished said General Conditions, then Owner has plainly shown all modifications to the
standard wording of such published document to the Contractor, through a process such as
highlighting or “track changes” (redline/strikeout), or in the Supplementary Conditions.
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IN WITNESS WHEREOF, Owner and Contractor have signed this Agreement. All portions of the Contract
Documents have been signed, initialed, or identified by Owner and Contractor or identified by Engineer on
their behalf.
This Agreement will be effective on ____________________.
OWNER:

CONTRACTOR:

CITY OF WESTBROOK

COURT BUILDERS OF AMERICA

Signed: ____________________________________

Signed:_____________________________

By:

Jerre Bryant

By:_________________________________

Title:

City Administrator

Title:_______________________________
(If Contractor is a corporation or partnership, or a joint
venture, attach evidence of authority to sign.)

Attest:____________________________________

Attest:______________________________

Title:_____________________________________

Title:_______________________________

Address for giving notices:

Address for giving notices:

_________________________________________

___________________________________

_________________________________________

___________________________________

_________________________________________

___________________________________
Agent for service or process:
___________________________________
License No.: __________________
(where applicable)

State Issuing License: __________________
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EXHIBIT A – CONTRACTOR’S BID
Sport Court New England®
Court Builders of America® (CBA)
PO Box 375
Andover, MA 01810
Phone 978-828-9232
Jim@SportCourtNE.com
http://www.sportcourtnewengland.com/
15 November 2019
Greg Post
Director of Community Services
City of Westbrook, Maine
City Hall
2 York Street
Westbrook, ME 04092
207-854-0676 ext. 5265
gpost@westbrook.me.us
Invoice
BAP 6.0 SIGNATURE SERIES
OUTDOOR HOCKEY DASHER BOARD SYSTEM
DASHER FRAMING & POLYETHYLENE FACING
CAP RAIL & KICK PLATE
Rink Size: 180’ x 80’ x 15’ radius –
496 lineal feet of 42” high
BAP 6.0 Signature Series galvanized steel frame dasher boards (Ring only – no boxes)
1/4" white high-impact fiberglass dasher facing
1/4" x 8” high white high-impact fiberglass kick plate
3/4" white UV stabilized high-density polyethylene cap rail
All panels pre-assembled
All panel steel framing hot dip galvanized after fabrication
5/8” drilled in epoxy anchors
GATES
One 8'-0" double leaf equipment gate complete with heavy duty adjustable hinges, slide
bar, cane bolts and heavy-duty casters
Two 3’-0" access gates with heavy duty hinges and latches
1” thick high–density polyethylene thresholds on player access gates
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UPPER CONTAINMENT – PROTECTIVE NETTING

204 lineal feet (102 lineal feet for each end and two adjacent corners) of 4’ high Kevlar™ netting
with all vertical supports and horizontal cabling (Top & bottom of netting only)

SUPERVISION OF THE INSTALLATION
Becker Arena Products, Inc. will furnish a supervisor for the installation.
CBA will furnish a complete crew and tools for the installation of all materials.
TOTAL PRICE F.O.B. Westbrook, ME...
Deposit required...

$120,000
$70,000

Please remit to:
Court Builders of America
PO Box 375
Andover MA 01810
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CONTRACT #2
FORM OF AGREEMENT BETWEEN OWNER
AND CONTRACTOR FOR CONSTRUCTION
CONTRACT (STIPULATED PRICE)
THIS AGREEMENT is by and between the City of Westbrook (hereafter referred to as “Owner”) and Court
Builders of America (CBA), d/b/a Sport Court New England, located at 15 Geneva Road in Andover, MA
(hereafter referred to as “Contractor”). Owner and Contractor, in consideration of the mutual covenants
hereinafter set forth, agree as follows:
ARTICLE 1 – WORK
1.

Contractor shall complete all Work at the Cornelia Warren Four Season Rink at 58 Lincoln Street,
Westbrook, Maine as specified or indicated in the Contract Documents. The Work is generally
described in the Drawings (attached) and two Contractor’s Bids (one dated 11/15/2019, the other
dated 5/14/2020) included as Exhibit A.1 and A.2, respectively, which includes (but is not limited
to):
A. An outdoor playing surface as described in Contractor’s Bid in Exhibit A.1

•
•
•

Sport Court outdoor playing surface
PowerGame premium surface, specified by U.S. Soccer Foundation.
Warranty for this product is 15 years.
Price includes shipping, installation and painted lines.

B. Concrete work as described in the Contractor’s Bid in Exhibit A.2

•
•
•

Concrete subbase for
Sport Court outdoor playing surface
Form + place 5” thick pad of 4,000-psi exterior grade concrete
Concrete reinforced with fiber mess + steel trowel finish
Pitch of pad:
o ½” per every 10 feet, crowned at center
o Pitch shall be toward sides, as opposed to end-to-end

C. Drawings consisting of sheets bearing the following general project title:

•
•

Cornelia Warren [Four Season Rink] Westbrook, Maine (WELMAR
Recreational Products)
30 Lincoln St. 80’ x 180’ Multi-Game Rink (Sport Court New England)

ARTICLE 2 – THE PROJECT
2.01

The Project for which the Work under the Contract Documents may be the whole or only ENG
partgenerally described as follows:

Cornelia Warren Four Season Rink
58 Lincoln Street
Westbrook, ME
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ARTICLE 3 – RESPONSIBLE PARTIES
3.01
Owner’s Representatives.
A.

Owner designates the individual listed below as its Senior Representative, which individual
has the authority and responsibility for avoiding and resolving disputes under this Contract:
Jerre Bryant, City Administrator
Westbrook City Hall
2 York Street
Westbrook, ME 04092
207-854-9105

B.

The Engineer of Record is listed below, but the Owner designates for this project the
individual listed below as its Owner’s Representative and Engineer, which individual has
the authority and responsibility set forth in the General Conditions of this Contract:
OWNER’S REPRESENTATIVE
Robyn Saunders, Project Manager
Westbrook City Hall
2 York Street
Westbrook, ME 04092
207-233-6305

3.02

ENGINEER OF RECORD
Eric Dudley, P.E., City Engineer
Westbrook Public Services
371 Saco Street
Westbrook, ME 04092
207-854-0660

Contractor’s Representative. The Project has been designed by the Contractor and/or its designee.
The Contractor designates the individual listed below as its Senior Representative, which has the
authority and responsibility for avoiding and resolving disputes under this Contract, as well as the
authority and responsibility set forth in the General Conditions of this Contract.
Jim Arnold, President
Sport Court New England
Court Builders of America (CBA)
15 Geneva Road
Andover, MA 01810
978-828-9232

ARTICLE 4 – CONTRACT TIMES
4.01 Time of the Essence
A. All time limits for Milestones, if any, Substantial Completion, Completion and Readiness for
final payment as stated in the Contract Documents are of the essence of the Contract.
4.02 Days to Achieve Substantial Completion and Final Payment
A. The Work for Cornelia Warren Four Season Rink will be substantially completed within 8
weeks of the Notice to Proceed. Construction on this Contract can start no later than July 15,
2020.
4.03 Liquidated Damages
A. Contractor and Owner recognize that time is of the essence of this Agreement and that Owner
will suffer financial loss if the Work is not completed within the times specified in Paragraph
4.02 above, plus any extensions thereof allowed in accordance with the Contract. The parties
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also recognize the delays, expense, and difficulties involved in proving in a legal or arbitration
proceeding the actual loss suffered by Owner if the Work is not completed on time.
Accordingly, instead of requiring any such proof, Owner and Contractor agree that as liquidated
funds damages for delay (but not as a penalty), Contractor shall pay Owner $250 for each day
that expires after the times specified in Paragraph 4.02 until the Work is started or completed.
After Substantial Completion, if Contractor shall neglect, refuse, or fail to complete the
remaining Work within the Contract Time or any proper extension thereof granted by Owner,
Contractor shall pay Owner $250 for each day that expires after the time specified in Paragraph
4.02 for completion and readiness for final payment until the Work is completed and ready for
final payment.
ARTICLE 5 – CONTRACT PRICE
5.01

Owner shall pay Contractor for completion of the Work in accordance with the Contract Documents
an amount in current funds equal to the sum of the amounts determined pursuant to Paragraphs
5.01.A-D:
A. The Unit Price for the Work is presented in Exhibit A.1 + A.2, a Lump Sum of:
Ninety-Three Thousand Six Hundred Dollars

($ 93,600),

for the Sport Court outdoor playing surface in Exhibit A.1; and
Fifty Thousand Dollars

($ 50,000),

for the Concrete Work to be installed prior to the Sport Court outdoor playing surface in Exhibit
A.2.
B. The City has already paid a deposit of:
Fifty Thousand Dollars

($ 50,000),

toward the Sport Court outdoor playing floor that shall be subtracted from the Contractor’s Bid in
Exhibit A.1.
C. The City has also received a discount from the US Soccer Foundation of:
Twenty-Eight Thousand Five Hundred and Twelve Dollars

($ 28,512),

toward the Sport Court outdoor playing floor that shall be subtracted from the Contractor’s Bid in
Exhibit A.1.
D. The balance remaining or Contract Price to be paid to the Contractor is:
Sixty-Five Thousand Eighty-Eight Dollars

($ 65,088),

for Work described in Exhibit A.1 + A.2 with the completion of the Work in accordance with the
Contract Documents.
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ARTICLE 6 – PAYMENT PROCEDURES
6.01 Submittal and Processing of Payments
A. Contractor shall submit Applications for Payment in accordance with Article 15 of the General
Conditions. Applications for Payment will be processed by Engineer as provided in the General
Conditions.
6.02 Progress Payments; Retainage
A. Owner shall make progress payments on account of the Contract Price on the basis of
Contractor’s Applications for Payment on or about the 1st day of each month during
performance of the Work as provided in Paragraphs 6.02.A.1 and 6.02.A.2 below. All such
payments will be measured by the schedule of values established in the General Conditions
(and in the case of Unit Price Work based on the number of units completed) or, in the event
there is no schedule of values, as provided elsewhere in the Contract:
1.

Progress payments will be made in an amount equal to the percentage indicated below but,
in each case, less the aggregate of payments previously made and less such amounts as
Engineer may determine or Owner may withhold, including but not limited to liquidated
damages, in accordance with the Contract:
a.

90 percent of Work completed (with the balance being retainage). If the Work has
been 50 percent completed as determined by the Engineer, and if the character and
progress of the Work have been satisfactory to Owner and Engineer, then as long as
the character and progress of the Work remain satisfactory to Owner and Engineer,
there will be no additional retainage; and

b.

90 percent of cost of materials and equipment not incorporated in the Work (with the
balance being retainage).

6.03 Final Payment
A. Upon Final Completion and acceptance of the Work in accordance with Paragraph 15.06 of the
General Conditions, Owner shall pay the remainder of the Contract Price as recommended by
the Engineer as provided in the General Conditions.
ARTICLE 7 – CONTRACTOR’S REPRESENTATIONS
7.01 In order to induce Owner to enter into this Agreement Contractor makes the following representations:
A. Contractor has examined and carefully studied the Contract Documents and the other related
data identified in the Bidding Documents.
B. Contractor has visited the Site and become familiar with and is satisfied as to the general, local,
and Site conditions that may affect cost, progress, and performance of the Work.
C. Contractor is familiar with and is satisfied as to all federal, state, and local Laws and
Regulations that may affect cost, progress, and performance of the Work.
D. Contractor has obtained and carefully studied (or assumes responsibility for doing so) all
additional or supplementary examinations, investigations, explorations, tests, studies, and data
concerning conditions (surface, subsurface, and Underground Facilities) at or contiguous to the
Site which may affect cost, progress, or performance of the Work or which relate to any aspect
of the means, methods, techniques, sequences, and procedures of construction to be employed
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by Contractor, including any specific means, methods, techniques, sequences, and procedures
of construction expressly required by the Bidding Documents, and safety precautions and
programs incident thereto.
E. Contractor does not consider that any further examinations, investigations, explorations, tests,
studies, or data are necessary for the performance of the Work at the Contract Price, within the
Contract Times, and in accordance with the other terms and conditions of the Contract
Documents.
F.

Contractor is aware of the general nature of work to be performed by Owner and others at the
Site that relates to the Work as indicated in the Contract Documents.

G. Contractor has correlated the information known to Contractor, information and observations
obtained from visits to the Site, reports and drawings identified in the Contract Documents, and
all additional examinations, investigations, explorations, tests, studies, and data with the
Contract Documents.
H. Contractor has given Architect written notice of all conflicts, errors, ambiguities, or
discrepancies that Contractor has discovered in the Contract Documents, and the written
resolution thereof by Architect is acceptable to Contractor.
I.

The Contract Documents are generally sufficient to indicate and convey understanding of all
terms and conditions for performance and furnishing of the Work.

ARTICLE 8 – CONTRACT DOCUMENTS
8.01 Contents
A. The Contract Documents consist of the following:
1. This Agreement (pages 1 to 8, inclusive)
2. Performance bond (pages 610-1 to 610-3, inclusive)
3. Payment bond (pages 615-1 to 615-3 inclusive)
4. General Conditions (as included in the Project Manual)
5. Supplementary Conditions (as included in the Project Manual)
6. Specifications as listed in the table of contents of the Project Manual
7. Drawings consisting of sheets with each sheet bearing the following general project title:
•
•

Cornelia Warren (Four Season Rink), Westbrook, Maine.
30 Lincoln St. 80’ x 180’ Multi-Game Rink.

8. Addenda (None).
9. Exhibits to this Agreement (enumerated as follows):
a. Contractor’s Bids (pages 9 to 10, inclusive).
b. Documentation submitted by Contractor prior to Notice of Award (pages 11 to XX,
inclusive)
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10. The following which may be delivered or issued on or after the Effective Date of the
Agreement and are not attached hereto:
a. Notice to Proceed (pages 550-1, inclusive).
b. Work Change Directives.
c. Change Order(s).
B. The documents listed in Paragraph 8.01.A are attached to this Agreement (except as expressly
noted otherwise above).
C. There are no Contract Documents other than those listed above in this Article 8.
D. The Contract Documents may only be amended, modified, or supplemented as provided in
Paragraph 3.2 of the General Conditions.
ARTICLE 9 – MISCELLANEOUS
9.01 Terms
A. Terms used in this Agreement will have the meanings stated in the General Conditions and the
Supplementary Conditions.
9.02 Assignment of Contract
A. Unless expressly agreed to elsewhere in the Contract, no assignment by a party hereto of any
rights under or interests in the Contract will be binding on another party hereto without the
written consent of the party sought to be bound; and, specifically but without limitation, money
that may become due and money that is due may not be assigned without such consent (except
to the extent that the effect of this restriction may be limited by law), and unless specifically
stated to the contrary in any written consent to an assignment, no assignment will release or
discharge the assignor from any duty or responsibility under the Contract Documents.
9.03 Successors and Assigns
A. Owner and Contractor each binds itself, its partners, successors, assigns, and legal
representatives to the other party hereto, its partners, successors, assigns, and legal
representatives in respect to all covenants, agreements, and obligations contained in the
Contract Documents.
9.04 Severability
A. Any provision or part of the Contract Documents held to be void or unenforceable under any
Law or Regulation shall be deemed stricken, and all remaining provisions shall continue to be
valid and binding upon Owner and Contractor, who agree that the Contract Documents shall be
reformed to replace such stricken provision or part thereof with a valid and enforceable
provision that comes as close as possible to expressing the intention of the stricken provision.
9.05 Contractor’s Certifications
A. Contractor certifies that it has not engaged in corrupt, fraudulent, collusive, or coercive
practices in competing for or in executing the Contract. For the purposes of this Paragraph
9.05:
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9.06

1.

“corrupt practice” means the offering, giving, receiving, or soliciting of any thing of
value likely to influence the action of a public official in the bidding process or in the
Contract execution:

2.

“fraudulent practice” means an intentional misrepresentation of facts made (a) to
influence the bidding process or the execution of the Contract to the detriment of
Owner, (b) to establish Bid or Contract prices at artificial non-competitive levels, or
(c) to deprive Owner of the benefits of free and open competition;

3.

“collusive practice” means a scheme or arrangement between two or more Bidders,
with or without the knowledge of Owner, a purpose of which is to establish Bid
prices at artificial, non-competitive levels; and

4.

“coercive practice” means harming or threatening to harm, directly or indirectly,
persons or their property to influence their participation in the bidding process or
affect the execution of the Contract.

Other Provisions
A. Owner stipulates that if the General Conditions that are made a part of this Contract are based
on EJCDC ® C-700, Standard General Conditions for the Construction Contract, published
by the Engineers Joint Contract Documents Committee®, and if Owner is the party that has
furnished said General Conditions, then Owner has plainly shown all modifications to the
standard wording of such published document to the Contractor, through a process such as
highlighting or “track changes” (redline/strikeout), or in the Supplementary Conditions.
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IN WITNESS WHEREOF, Owner and Contractor have signed this Agreement. All portions of the Contract
Documents have been signed, initialed, or identified by Owner and Contractor or identified by Engineer on
their behalf.
This Agreement will be effective on ____________________.
OWNER:

CONTRACTOR:

CITY OF WESTBROOK

COURT BUILDERS OF AMERICA

Signed: ____________________________________

Signed:_____________________________

By:

Jerre Bryant

By:_________________________________

Title:

City Administrator

Title:_______________________________
(If Contractor is a corporation or partnership, or a joint
venture, attach evidence of authority to sign.)

Attest:____________________________________

Attest:______________________________

Title:_____________________________________

Title:_______________________________

Address for giving notices:

Address for giving notices:

_________________________________________

___________________________________

_________________________________________

___________________________________

_________________________________________

___________________________________
Agent for service or process:
___________________________________
License No.: __________________
(where applicable)

State Issuing License: __________________
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EXHIBIT A.1 – CONTRACTOR’S BID
Sport Court New England®
Court Builders of America® (CBA)
PO Box 375
Andover, MA 01810
Phone 978-828-9232
Jim@SportCourtNE.com
http://www.sportcourtnewengland.com/
15 November 2019
Greg Post
Director of Community Services
City of Westbrook, Maine
City Hall
2 York Street
Westbrook, ME 04092
207-854-0676 ext. 5265
gpost@westbrook.me.us
Invoice
Deposit for Sport Court playing surface.
To be installed at Lincoln Street soccer and hockey rink.
PowerGame premium surface, specified by U.S. Soccer Foundation.
Warranty for this product is 15 years.
Price includes shipping, installation and painted lines.
Total charge is $93,600. Deposit...
$50,000
Please remit to:
Court Builders of America
PO Box 375
Andover MA 01810

Page 121 of 150

EXHIBIT A.2 – CONTRACTOR’S BID
Sport Court New England®
Court Builders of America® (CBA)
PO Box 375
Andover, MA 01810
Phone 978-828-9232
Jim@SportCourtNE.com
http://www.sportcourtnewengland.com/
14 May 2020
Robyn Saunders
Departments of Engineering + Planning
Project Manager
Cell: (207) 233-6305
RSaunders@westbrook.me.us
City of Westbrook, Maine
City Hall
2 York Street
Westbrook, ME 04092
Invoice
Concrete work to be installed at Lincoln Street soccer and hockey rink.
Measures approximately 180’ x 80’ totaling approximately 14,400 square feet.
•
•
•
•

Form and pour 5 inches of 4000-psi exterior grade concrete.
Concrete reinforced with fiber mesh; steel trowel finish.
Pitch of pad will be 1/2 inch per every 10 feet, crowned at center.
Pitch shall be toward sides, as opposed to end to end.
$50,000
Please remit to:
Court Builders of America
PO Box 375
Andover MA 01810
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date:

June 15, 2020

Order: 2020-73
APPROVING THE FY 2020-2021 GENERAL FUND, RECREATION FUND & PARKING GARAGE FUND
ANNUAL VENDOR LISTS
That the Westbrook City Council hereby approves the attached FY 2020-2021 Annual Vendor Lists for the
General Fund, Recreation Fund and Parking Garage Fund for disbursements not to exceed the stated
amounts.

First Reading: June 15, 2020

Second and Final Reading:

Attest:
_______________________________________
City Clerk

_______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date:

June 15, 2020

Order: 2020-74
GRANTING A UTILITY EASEMENT DEED AT 5 BRADLEY DRIVE
That the Westbrook City Council hereby approves the attached utility easement deed at 5 Bradley Drive,
Westbrook, ME from the City of Westbrook to 5 Bradley Drive Westbrook, LLC for the purpose of
constructing and maintaining utility services.

First Reading: June 15, 2020

Second and Final Reading:

Attest:
_______________________________________
City Clerk

_______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
2 York Street, Westbrook, ME 04092

COMMITTEE REFERRAL FORM
REFERRAL TITLE:

Review Police Department Policy and Procedures

REQUESTED BY:

Administration

DATE CREATED:

June 10, 2020

COMMITTEE:

Public Safety Committee

Description of referral:
Given the concerns that have been recently expressed regarding the local police departments, this
seems like an opportune time to review and discuss the Police Departments Policy and Procedures.
Name, address and telephone number of citizen(s) to contact for additional information:
Administration
207-591-8110
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Commit to Action - Obama Foundation

6/10/20, 10:36 AM

COMMIT TO ACTION
A call for mayors, city councils, and police
oversight bodies to address police use of
force policies.
Take the Pledge

Become an MBK Community

The killings of George Floyd, Breonna Taylor, Ahmaud

Arbery, and the loss of far too many Black lives to list, have
left our nation anguished and outraged.

https://www.obama.org/mayor-pledge/?fbclid=IwAR1BdUi6SAp-hqj0sliuQ8z-MtQdJTx2AqYn5vGkUKAclx-KiwmL0C3YMYk
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Commit to Action - Obama Foundation

6/10/20, 10:36 AM

More than 1,000 people are killed by police every year in

America, and Black people are three times more likely to be
killed than White people. We can take steps and make
reforms to combat police violence and systemic racism

within law enforcement. Together, we can work to redefine

public safety so that it recognizes the humanity and dignity
of every person.

Mayors and other City Council officials are uniquely

positioned to introduce common-sense limits on police use
of force. That’s why the My Brother’s Keeper Alliance is
calling on mayors to commit to the following actions:
1. REVIEW your police use of force policies.

2. ENGAGE your communities by including a diverse range
of input, experiences, and stories in your review.

3. REPORT the findings of your review to your community
and seek feedback.

4. REFORM your community’s police use of force policies.
Everyone can support this effort—and we hope that

individuals across the country will take action to urge their
mayors to take these steps for change.

If you are a community member, you can take action by
visiting The Leadership Conference Education Fund.

https://www.obama.org/mayor-pledge/?fbclid=IwAR1BdUi6SAp-hqj0sliuQ8z-MtQdJTx2AqYn5vGkUKAclx-KiwmL0C3YMYk
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WESTBROOK POLICE DEPARTMENT
GENERAL ORDER
SUBJECT:

SITUATIONAL USE OF FORCE

NUMBER:

2-2

EFFECTIVE DATE:

04-22-2010

DATE AMENDED:

04-06-2018

AMENDS/SUPERSEDES:

All Previous Related Policies and Orders

APPROVED: Chief of Police___Janine L. Roberts_____

I.

POLICY:
It is the policy of the Westbrook Police Department that its officers will use only the
amount of force that is reasonable in the performance of their lawful purposes and
in accordance with contemporary Federal, State, and Local laws, while considering
the government’s legitimate interest against the individual’s rights. This policy is
applicable anywhere an officer uses force under the color of law.
Officers shall be familiar with applicable State laws and guidelines, as outlined in
17-A M.R.S.A. Sections: 101, 102, 103, 104, 105, 106, 107,108, and 110; and
Chapters 2 and 4 of the Maine Law Enforcement Officer's Manual (LEOM), which
incorporates applicable case law, including Graham v. Connor and Tennessee v.
Garner.
It is not possible for this policy to cover every possible situation officers may
encounter involving resistance and/or aggression, or situations requiring the use of
reasonable force; therefore, this policy provides officers with an understanding of,
and guidelines for, the application of situational use of force in response to
resistance and aggression.
Any deviations of this policy will be reviewed and considered on their merit by a
competent panel appointed by the Chief of Police.

II.

PURPOSE:
To establish guidelines governing situational use of force, reporting requirements,
force investigations and training requirements.
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III.

DEFINITIONS:
It is important that officers have a clear understanding of the following terminology
and definitions, as used in this policy, in order to properly assess their response(s)
to resistance and aggression or reasonably respond to other use-of-force
situations.
A. Bodily Injury: Physical pain, physical illness, or any impairment of physical
condition.
B. Chemical Agent: Chemical mace, pepper spray (OC) or any similar substance
composed of a mixture of gas, organic compounds and/or chemicals that has,
or is designed to have, a temporary irritating effect upon human beings, or
animals.
C. Command Presence: The ability to speak clearly and authoritatively, issuing
concise commands using a tone that reflects control and professionalism,
and/or an officer who demonstrates an appearance, demeanor, and
professionalism through non-verbal communications in an effort to create/gain
compliance.
D. Compliance Techniques: The physical methods of arrest, restraint, and control
that includes, but is not limited to: grabbing, pulling, pushing, joint manipulation,
pressure point applications, “soft” hands and take-down techniques that are
used to control a resistive or aggressive person.
E. Conducted Energy Weapon (CEW): A portable device or weapon from which
an electrical current, impulse, or wave may be directed, which is designed
primarily to have a temporary neuromuscular incapacitation (NMI) effect upon
human beings, or animals.
F. Deadly Force: Physical force, which a person uses with the intent of causing, or
which the person knows to create a substantial risk of causing, death or serious
bodily injury. Except as provided in 17-A M.R.S.A. section 101, subsection 5,
intentionally, knowingly or recklessly discharging a firearm in the direction of
another person, or at a moving vehicle, constitutes deadly force; also
intentionally ramming a moving vehicle or setting up roadblocks lacking either
sufficient warning or avenue of escape.
G. Excessive Force: Physical force that is objectively unreasonable for the
particular circumstances. (See N: objectively reasonable, page 2.2.3)
H. Exigent circumstances: Those circumstances that would cause a reasonable
person to believe that a particular action is necessary to prevent physical harm
to an individual; the destruction of relevant evidence; the escape of a suspect;
or some other environmental consequence or human action that creates a
legitimate imminent risk of safety or status quo to law enforcement efforts.
I. Firearm: Any weapon, whether loaded or unloaded, which is designed to expel
a projectile by the action of an explosive and includes any such weapon
commonly referred to as a pistol, revolver, rifle, gun, machine gun, or shotgun.
Any weapon that can be made into a firearm by the insertion of a firing pin, or
other similar thing, or by repair, is a firearm.
J. “Hard” Hands: Impact oriented techniques that emphasize power and, when
applied on target, are meant to cause, or which the actor knows are likely to
cause, bodily injury. Examples of “Hard” hands include, but are not limited to,
punching, kicking, elbows and knees.
K. Imminent: Impending, immediate or appearing as if about to happen.
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L. Impact Weapon: A specifically designed device or tool, or improvised object, or
low-kinetic energy projectile, used for impact strikes or to produce temporary
disabling effects on humans or animals.
M. Non-deadly Force: The exertion of physical power, or a physical act, by one
person onto or against another to control, restrain, or overcome the resistance
of another. Any use of force, other than compliant handcuffing, or that which is
considered deadly force.
N. Objectively reasonable: The determination that the necessity for using force
and the level of force used is based upon the officer’s evaluation of the situation
in light of the totality of the circumstances known to the officer at the time the
force was used, without any subsequent facts, and the type of force a
reasonably prudent officer could have used in the same or substantially similar
situation.
O. Pain compliance: The intentional application of pain, or manipulation of the
body in a way that causes pain as a secondary effect, which is used to control
or direct a person, or gain compliance.
P. Serious Bodily Injury: Bodily injury that creates a substantial risk of death or
that causes serious permanent disfigurement or loss or substantial impairment
of the function of any bodily member or organ, or extended convalescence
necessary for recovery of physical health.
Q. Situational Use-of-Force: A dynamic process requiring officers to assess, plan,
and respond to resistive and/or aggressive subjects, or other conflict control
situations, which may be tense, uncertain and rapidly evolving. The continual
assessment process begins with the facts and circumstances first known to the
officer(s) at the situation’s onset, involves the nature of the crime or incident,
balances the legitimate government interest or lawfulness of the task against
the individual’s rights, and continues until the situation has been resolved. The
officer(s) continually assess environmental factors and human dynamics
presented by the subject(s) intent, ability and opportunity to resist, flee or fight,
relative to the officer(s) intent, ability and opportunity to protect self/others or
establish and maintain control, based on the officer’s perceptions and tactical
considerations within the capabilities of human limitation. Appendix #2 is an
illustration of situational use of force.
R. “Soft” Hands: The use of physical strength, manipulation or distractions that
are used to disrupt a person’s cognitive process. “Soft” hands may cause
temporary physical pain or discomfort, but are not intended or likely to cause
other bodily injury. Examples of “Soft” hands include, but are not limited to light
open-handed slaps, pushes, pulling and jerking.
S. Types of Resistance/Aggression:
1. Passive Resistance: The lowest level of physical resistance. The
subject resists attempts at control by passive physical actions; there is
demonstrated non-compliance through words/actions, but relatively low
risk of injury.
2. Active Aggression: Through words and/or actions, the subject
demonstrates pre-attack cues, or an imminent threat or desire to fight.
4. Active Resistance: Physically resisting attempts at control by direct,
overt, physical actions. At this level, the subject may be attempting to
push or pull away in a manner that does not allow the establishment of
control. There is an elevated risk of possible injury.
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5. Assaultive: The subject attacks with personal or improvised weapons
during attempts to resist control or to instigate a fight. The attack is a
physical assault, or an imminent threat thereof, that is likely to result in
injury.
6. Threat of Death or Serious Bodily Injury: Overt, physical actions or
force by a subject in which the subject assaults, attempts to assault, or
threatens others with a weapon, a technique or an object that is
reasonably likely to result in imminent death or serious bodily injury.
T. Weapon: Any instrument, article or substance by its design, intended use, or
under circumstances in which it is used, or threatened to be used, is readily
capable of causing injury, serious bodily injury or death.

IV.

PROCEDURES FOR APPLICATION OF NON-DEADLY AND DEADLY FORCE:
In accordance with this policy, applicable Federal, State and Local laws, and
governing case law, officers of this Department shall only attempt or perform
arrest, control and combative techniques for which they are trained by this
Department, the Maine Criminal Justice Academy, or another legally defensible
source.
Once properly trained, officers shall carry only department-issued or approved
weapons and will deploy those weapons, when deemed reasonable, in a manner
consistent with the officer’s training.
Any officer who uses force in response to resistance and aggression listed in
subsections A through H will complete a “Response to Resistance/Aggression”
report (Appendix #4) in accordance with Section VI of this policy.
A. USE OF NON-DEADLY FORCE:
1. An officer is justified in using a reasonable degree of non-deadly force
upon another person as set forth in:
a. 17-A M.R.S.A. Section 104.1., if licensed or privileged to do so, to
prevent or terminate the commission of a criminal trespass; or
b. 17-A M.R.S.A. Section 106.5., for the purposes of maintaining
decorum or safety in places of assembly; or
c. 17-A M.R.S.A. Section 106.6., to prevent someone from committing
suicide or inflicting serious bodily injury; or
d. 17-A M.R.S.A. Section 107.1.:
i.
When and to the extent that the officer reasonably believes it
necessary to effect an arrest or prevent the escape from
custody of an arrested person, unless the officer knows that
the arrest or detention is illegal; or
ii.
In self-defense or to defend a 3rd person from what the officer
reasonably believes to be the imminent use of unlawful nondeadly force encountered while attempting to effect such an
arrest or while seeking to prevent such an escape.
e. 15 M.R.S.A. Section 3501.1., for the purpose of taking an
abandoned, lost or seriously endangered juvenile into interim care,
for no more than 6 hours involuntarily; or
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f. 34-B M.R.S.A. Section 3862.1., for the purpose of taking a mentally
ill person who poses a threat of imminent and substantial physical
harm to themselves or another into protective custody; or
g. “Terry v. Ohio” and LEOM Chapter 4, to temporarily detain a person
who, based on reasonable articulable suspicion, has committed or
is committing or will commit a crime, for the purposes of brief
questioning, or to maintain the status quo of a lawful stop.
B. UNARMED TECHNIQUES:
1. Verbal commands should be used in response to resistance and
aggression and other force situations. Verbal commands aid officers in
the following ways:
a. Give notice to subject of desired conduct;
b. Aid in achieving and determining compliance;
c. Resupply body with oxygen; and
d. Relay to others the officer’s lawful purpose and what
resistance/aggression is being imposed by the subject.
2. Techniques such as pressure points, joint manipulation, takedowns, and
other restraint/control holds can be used in situations when people are,
at minimum, resisting an officer’s legal purpose.
3. “Soft” hand techniques may be used in situations when people are
resisting officers, or active resistance is imminent.
4. “Hard” hand techniques with personal weapons can be used in
combative situations when people are being assaultive, or an assault is
imminent, against officers or others.
a. Generally, officers should strike soft targets with hard weapons and
hard targets with soft weapons to minimize risk of injury to the
officer.
b. With respect to striking, officers should attempt to maximize the
quality of their strikes in an effort to minimize the quantity of strikes
delivered.
c. Striking should be done to effect psychological and physiological
changes in the subject that might allow the officer to gain
compliance.
d. Intentionally directed strikes to the head, neck and spine with hard
weapons may be considered deadly force because of the elevated
probability of causing serious bodily injury/death.
5. Chokes are prohibited except for situations involving use or threatened
use of imminent deadly force against the officer or another.
C. MECHANICAL RESTRAINTS: (Handcuffs)
1. Only department approved handcuffs, or mechanical restraints, will be
used on duty, and consistent with training.
2. Mechanical restraints may be used to maintain control over people who
are under arrest, lawfully detained, or in protective custody.
3. Mechanical restraints should only be applied after control of the subject
is established.
4. Mechanical restraints should be checked for tightness, properly adjusted
and double-locked, once it is safe to do so.
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D. CHEMICAL AGENTS:
1. The department issued chemical agents shall be used in accordance
with training and comply with this policy and General Order #2-63 “Use
of Chemical Agents” in use of force situations.
2. Officers are authorized to deploy chemical agents when a subject’s
resistance rises to the level of active aggression, active resistance or
assaultive; or the officers are acting in self-defense, defense of others; or
with the approval of supervision, to deter people who are engaged in
riotous conduct.
E. CONDUCTED ENERGY WEAPON (CEW):
1. The department issued CEW shall be used in accordance with training
and comply with this policy and General Order #2-64 “Use of Conducted
Energy Weapons” in use of force situations.
2. Officers are authorized to deploy a CEW when a subject’s resistance
rises to the level of active aggression or assaultive behavior; or the
officers are acting in self-defense or defense of others.
F. IMPACT WEAPONS:
1. The department issued impact weapons shall be used in accordance
with training and comply with this policy and General Order #2-65 “Use
of Impact Weapons” in use of force situations.
2. Officers are authorized to deploy impact weapons for hard striking when
a subject’s resistance rises to the level of active aggression or
assaultive; or the officers are acting in self-defense or defense of others.
3. Officers may use their baton for joint manipulation on resistive subjects
in order to gain compliance.
G. POLICE CANINES:
1. All deployment of police canines will be in compliance with General
Order #2-26 “Police Canine Policy”; refer to this policy for additional
requirements related to deploying canines in use of force situations.
H. USE OF DEADLY FORCE:
1. An officer is justified in using deadly force as set forth in 17-A M.R.S.A.
Section 107.2. only when the officer reasonably believes such force is
necessary:
a. For self-defense or to defend a third person from what the officer
reasonably believes is the imminent use of unlawful deadly force; or
b. To effect an arrest or prevent the escape from arrest of a person
when the officer reasonably believes that the person has committed
a crime involving the use or threatened use of deadly force, is using
a dangerous weapon in attempting to escape or otherwise indicates
that the person is likely to seriously endanger human life or to inflict
serious bodily injury unless apprehended without delay; and
i.
The officer has made reasonable efforts to advise the person
that the officer is a law enforcement officer attempting to effect
an arrest or prevent an escape from arrest and the officer has
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reasonable grounds to believe that the person is aware of the
advice; or
ii.
The officer reasonably believes that the person to be arrested
otherwise knows that the officer is a law enforcement officer
attempting to effect an arrest or prevent the escape from
arrest.
2. Offices shall adhere to the following standards when displaying or using
a firearm in defense of self or others:
a. Officers shall not draw or exhibit a firearm unless the officer
reasonably believes it may be necessary to use the weapon in
conformance with this policy and applicable law.
b. Officers shall give a warning that deadly force will be used if
immediate compliance is not given, unless such a warning further
jeopardizes lives.
c. Officers shall not fire warning shots.
d. An officer shall not discharge a firearm in the direction of another
person or at a moving vehicle unless the use of deadly force is
justified.
3. KNIVES:
a. The Westbrook Police Department does not issue knives, but
officers may carry a knife in accordance with the following
guidelines:
i.
The knife shall have a cutting edge that does not exceed 4inches in length.
ii.
The knife should be carried on the officer’s person in a sheath
or in a folded position in such a way that it can be protected
and retained;
iii.
The use of a knife as a lethal cutting instrument to defend
one’s self or a third person from the imminent use, or
threatened use, of deadly force is considered the use of
deadly force.
4. IMPROVISED WEAPONS:
a. Due to training and professional standards, firearms are the
preferred weapons for officers in response to deadly force
encounters, when deadly force is justified for the protection of self
and others.
b. If, however, the facts and circumstances, tactical options available
and lack of discretionary time require an officer to adapt their
response options in a tense, uncertain and rapidly evolving
situation, they may use an improvised weapon to resolve a deadly
force situation, when deadly force is justified for the protection of
self and others.
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V. MEDICAL RESPONSIBILITIES:
A. After using force, and as soon as it is safe to do so, officers are responsible for
determining if a subject is injured and are required to render aid and summon
EMS as needed.
B. If a subject puts an officer on notice of a preexisting injury, the officer, if
foreseeably safe, shall make reasonable efforts to accommodate the
request/limitation.
C. When chemical agent is used, officers are responsible for decontaminating the
subject in accordance applicable policy and best practices.
D. When a CEW is deployed, officers shall make sure the probes are properly
removed from the subject.
a. In most cases, officers may remove the probes from the subject, clean
the area with an antiseptic wipe and place a bandage over the affected
area.
b. Probes imbedded in sensitive areas should be removed by medical
personnel.
E. Officers shall monitor the health of any person in their custody. If the officer
believes the subject is suffering from any medical condition, the subject shall be
seen by EMS or competent medical personnel immediately.
F. Photographs shall be taken of any injuries.
G. If applicable, all reasonable attempts shall be made to collect EMS run sheets
and medical waivers.
VI.

REPORTING USE OF FORCE:
A. All use of force incidents, involving more than compliant handcuffing, shall be
reported via a “Response to Resistance/Aggression” report (See Appendix #4)
1. The report shall be completed prior to going off-duty, unless otherwise
authorized by the on-duty sergeant or Operations Captain.
2. The sergeant will forward Response to Resistance/Aggression reports to
the Operations Captain.
3. The Operations Captain will review the Response to
Resistance/Aggression reports for clarity and completeness; ensure
policy was followed; and identify training or supervisory needs.
B. In addition, all “Response to Resistance/Aggression” reports must have an
accompanying IMC report (AR, OF, or FI) properly articulating all pertinent facts
and circumstances.
C. The Operations Captain will maintain a file of completed Response to
Resistance/Aggression reports, storing them for a length of time commensurate
with applicable law.
D. When deadly force is justified, but not used, the Operations Captain will ensure
the appropriate reports are submitted to the Attorney General’s Office.
E. Upon review of the report, if the Operations Captain believes there is a possible
violation of policy, the Captain will conduct an informal inquiry into the use of
force to determine if there is a need to initiate an internal investigation. Should
an internal investigation be recommended, the Operations Captain shall notify
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the Chief of Police. Procedure outlined in GO #1-9 “Complaints Against
Personnel and Internal Affairs Investigations” will be followed.
F. On an annual basis, the Operations Captain, or his/her designee, will conduct a
complete review and analysis of the previous year’s Response to
Resistance/Aggression reports to determine trends and training needs. The
report will be presented to the Chief of Police and the Command Staff for
recommendations.
VII.

INVESTIGATING USE OF FORCE:
Determining whether the application of physical force is reasonable requires
consideration of the severity of the crime, or the circumstances involved if a crime
is not committed, the immediacy of the threat posed by the subject, the degree to
which the subject resists arrest/detention and any attempts by the subject to flee.
Only those facts or circumstances known to the officer(s) at the time the force was
used will be considered later in determining whether the force was justified.
Deference should be given to the involved officer’s training, education and
experience.
A. NON-DEADLY FORCE:
1. An on-duty supervisor, or Police Administrator, or OIC shall respond to
all incidents where there is a reasonable belief officers will be met with
resistance/aggression, or force will be used, or as soon as practicable
after force was used.
2. When the supervisor, administrator, or OIC responds to the scene where
force was used, his/her responsibilities include, but are not limited to:
a. Assist in controlling the situation;
b. Request and direct additional resources;
c. Ensure involved aggressors and officers are separated, if
necessary/capable;
d. Ensure all involved are checked for injuries and EMS is summoned
if needed;
e. Ensure witnesses are identified and statements are collected;
f. Ensure evidence is collected; including photographs of any injuries
to any/all involved person(s).
g. Ensure any missing equipment is located and collected;
h. Determine the locale and availability of A/V recordings that might
have captured the incident, and collect if possible;
i. If any involved person was injured, including complaint of pain,
during the use of force incident, ensure the Operations Captain is
notified as soon as reasonably possible; and
j. Interview all officers who were on scene during any portion of the
force incident and, if possible, interview the subject(s) on whom the
force was used.
3. If the use of force results in serious bodily injury, the Operations Captain
will notify the Chief of Police. And, the Operations Captain will conduct
an informal review of the circumstances of the use of force to determine
if an internal affairs investigation should be conducted. If one is
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recommended, procedures outlined in GO #1-9 “Complaints Against
Personnel and Internal Affairs Investigations” will be followed.
B. DEADLY FORCE:
1. When a law enforcement officer from this department is involved in a
deadly force incident, whether involving a firearm or other weapon, the
protocols in General Orders #2-3 “Firearms” shall be followed, as well as
any applicable protocols for the investigation of non-deadly force listed
above.
2. The Department shall report the incident to the Office of the Attorney
General pursuant to the “Protocol for Reporting and Investigation of the
Use of Deadly Force.” (See Appendix #3).
3. When deadly force is used, the Chief of Police shall convene an Incident
Review Team consistent with the applicable policies and best practices.
X.

SITUATIONAL USE OF FORCE TRAINING:
A. Sworn members of the Westbrook Police Department will be trained and
subsequently maintained in the lawful and proper applications of situational use
of force.
1. The level and frequency of training shall meet or exceed the standards
adopted by the MCJA and the Maine Attorney General’s Office.
2. After the initial certification/proficiency training, officers will be recertified, or re-tested for proficiency at required intervals in accordance
with manufacturer’s recommendations and professional standards.
3. The Operations Captain shall maintain curriculum, lesson plans and
other such records pertaining to all use of force training.
B. Training shall include, but not be limited to:
1. Legal standards for using force;
2. Policy review;
3. Handcuffing techniques;
4. Empty-hand defense and restraint tactics;
5. Proper use of chemical agents;
6. Proper use of impact weapons;
7. Proper use of CEW;
8. Weapons retention;
9. Firearms deployment and tactics;
10. Knife defense;
11. Other state-of-the-art tactics as deemed applicable by command staff or
certified instructor(s), upon the approval of the Chief of Police.

Page 149 of 150

WESTBROOK POLICE DEPARTMENT
USE OF FORCE REPORT

INCIDENT/OFFENSE TYPE
SELECT TYPE

Arrest/Offense Report #:

DATE:

# of Officers:
Officer(s) in uniform: Yes , No
Companion R/A Report(s): #
Both
Environmental/Location Conditions (e.g. dark, slippery, confined, etc.):
Subject Name:

DOB:

,

DAY:

TIME:

Initial call / stop address:

Age:

Gender:
Height: Weight: Race: W ; B ; A ; H
M
F
AI ; PI ; ME ; UNK
Officer Injured: Yes No
; Subject
Describe:

Disposition:
Subject arrested
; Subject transported to hospital
released from scene
( Please explain):
Weapon(s) Present: Y N , Type:
;
Used: Yes No
Suspected under influence of alcohol/drugs? Y
Known history or recent violence: Yes No
Known/suspected mental illness Y N
Was subject injured as a result of resistance? Yes No , Describe injury:
Subject Medical treatment for Injury? Yes No , By whom?
,
Where treated?
SUBJECT’s ACTION(s)-Use Narrative to Describe Specifics

;

N

Passive Resistance (Physical or verbal non-compliance/defiance to officer’s lawful verbal direction, but offering no active resistance
or evasive bodily movement)
Active Resistance / Escape (Physically resistive or evasive body movement (ex. muscle tensing, pulling/pushing, flight) to avoid
control, being taken into and/or retained in custody)
Assaultive / High Risk: (Highly agitated, combative actions and/or behavior that poses threat of injury to the officer or another (ex:
punching/kicking/ head-butting etc)
Threatening / Using Deadly Force (Physical and/or verbal actions/behaviors indicating an imminent likelihood of serious bodily
harm or death to officer or other person, through use of personal means, actual weapon(s), vehicle etc)
Compliant (Person(s) were immediately compliant with officer commands, show of, or physical force applied)

Other (Please Explain):
*Suspect’s Action(s):
Legal Justification(s): Defend self/another person
Effect Protective Custody

; Other

; Effect arrest

; Prevent escape

; Effect Legal Detention

;

(describe):

*Officer’s Response:
Unarmed Technique(s) Used: Y N ;
Restraint: Yes ;No
Type restraint (Hand/flex cuffs, leg restraints, spit shield ; other –describe):
Strike ; Type of strike(s):
; #of strike(s):
; Location of strikes:
Other
(Force used to gain control – physically restraining, come-along, takedowns – use of hands, arms, feet, legs etc..);
(describe):
.
OC Used: Y N ; MFR:
; Exp. Date:
; Displayed/Aimed Y N ; Sprayed Y N ; Approx. Dist.:
;
# sprays:
; Sec/spray:
Impact Tool/Munition Used: Y N ; Displayed/Aimed Y N ; Fired Y N ; Used to Impact/Strike
Type impact tool/munition used:
; #of impacts,
; Locale of impact(s):
;
Locale of manipulation/pry:
;
Taser Used: Y N ; SER #
; Displayed/Aimed Y N ; Drive Stun Y N ; #of Drive Stun
Probe Deployment Y N ; #of activations:
; Duration:
; Locale of Stun/Probe:
K-9 Used: Y
#of bites

N ; K-9 Name/ID:
; Location of bite(s)?

Firearm Used: Y N ; Make:
Displayed/Aimed Y N ; Fired Y
Video/Photos/Audio? Yes

;Displayed Y
;
; Model:
N ;

N

; Cal:

; Bite Y

N

; SER #:

Manipulate/Pry

;

;
;

No

Source:

Officer’s Name Printed

Officer’s Signature

Date:

Time:

Supervisor’s Name Printed

Supervisor’s Signature

Date:

Time:

Date:

Time:

Reviewed Audio/Video evidence if Available Yes

Patrol Commander’s Name Printed

No

Patrol Commander’s Signature
Reviewed Audio/Video evidence if Available Yes

No

*These Narratives are a BRIEF supplement to your arrest/incident report. Describe the suspect’s resistance/threat actions, e.g.
non/verbal communications, resistance/aggression levels, assaultive actions, and weapon display/use. Describe your responses
to the suspect’s actions, e.g. officer presence, non/verbal commands, unarmed techniques, and tool usage.
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