WESTBROOK CITY COUNCIL
REGULAR CITY COUNCIL MEETING AGENDA
MONDAY, MAY 17, 2021 AT 7:00 PM
WESTBROOK PERFORMING ARTS CENTER
471 STROUDWATER ST.

MEETING INFORMATION
Administration's Position Paper

I.

READING THE CALL FOR A SPECIAL CITY COUNCIL MEETING
Call for a Special City Council Meeting on May 17, 2021

II.

ROLL CALL

III.

PLEDGE OF ALLEGIANCE

IV.

APPROVAL OF MINUTES

V.

MAYOR'S MESSAGE
A Proclamation in Honor of Arbor Week
A Proclamation in Honor of Emergency Medical Services Week
A Proclamation in Honor of National Public Works Week

VI.

CITY COUNCIL MESSAGES

VII.

STUDENT REPRESENTATIVE UPDATE

VIII.

PUBLIC COMMENT

IX.

UNFINISHED BUSINESS

X.

ORDERS OF THE DAY (SECOND AND FINAL READING)
Order 2021-44

Authorizing Expenditure for Planning & Design of the Mountain Division Trail

Order 2021-45

Authorizing Award of Bid for Cumberland Street Sewer Separation Project

Order 2021-46

Approving the FY 2021-2022 Annual Budget & Appropriations
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XI.

Order 2021-47

Approving the FY 2021-2022 School Budget Warrants

Order 2021-48

Approving the Wastewater Division Budget, Portland Water District
Assessment, Sewer Assessment & Setting Sewer User Rates for CY 2022

NEW BUSINESS
Orders (Two Readings Required)
Order 2021-49

Authorizing Developer Services Agreements with TDB, LLC (Vertical Harvest
Project)

Order 2021-50

Authorizing Ground Lease Agreement with TDB, LLC for Farm Project (Vertical
Harvest)

Order 2021-51

Authorizing Ground Lease Agreement with TDB, LLC for Residential Project
(Vertical Harvest)

Order 2021-52

Authorizing Ground Lease Agreement with TDB, LLC for Retail Space (Vertical
Harvest)

XII.

PUBLIC COMMENT

XIII.

REFERRALS
Request to refer "Mass Gathering Ordinance Review" to the Committee of the Whole

XIV.

COMMITTEE REPORTS
Included below is the list of items previously referred to City Council Committees for review. These
items are included on the agenda for reference only, and to allow Committee Chairs to provide status
updates to the City Council.
Committee of the Whole
Hours for Construction & Noise Ordinance
Residential Landlord Registration
Amending Land Use Ordinance to Expand Medical & Recreational Marijuana Businesses
Comprehensive Ethics Reform
Facilities & Streets Committee
Austin Street Extension
Sidewalks & Traffic at Haskell Street
Condition of Westbrook Middle School Baseball Field
Traffic Issues on Forest Street
Finance Committee
Creating a Fire Truck Fund
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Public Safety Committee
Use of Force Policy Analysis

XV.

EXECUTIVE SESSION
Request to enter into Executive Session pursuant to 1 M.R.S.A. Sec. 405-6(C) to discuss economic
development matters where premature disclosure of information would prejudice the competitive or
bargaining position of the City. Requested attendees include: Mayor, City Administrator, Asst. City
Administrator/City Clerk, Director of Economic Development, Project Manager, Finance Director, City
Solicitor, and Student Representative.

XVI.

ADJOURNMENT
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To:
From:
Date:
Subject:

Honorable City Council
Jerre R. Bryant, City Administrator
May 13, 2021
Position Paper for Special City Council Meeting on May 17, 2021

ORDERS OF THE DAY
2021-44
This authorizes an expenditure in the total amount of $50,000 to support the completion
of the design report and construction documents for the Westbrook to Windham
segment of the Mountain Division Trail, $25,000 of which would come from Recreation
and Conservation Funds, and the remaining $25,000 to be paid through the IDEXX TIF
revenue. This project is a collaboration between the City of Westbrook and the Town of
Windham, and this design report and construction documents are the necessary step
toward developing a pedestrian trail alongside the existing active rail line. The Town of
Windham has approved the allocation of $50,000 in matching funds. Completion of the
design and construction drawing makes this project eligible for MDOT construction funds.
This expenditure is supported by the Administration, received first reading on May 10,
2021 and is in order for final Council action.
2021-45

This is an award of bid for the installation of both storm and sewer lines in a section of
Cumberland Street from Main Street to Harnois Avenue to remove two storm drains from
the sanitary sewer system and upgrade the storm line to accommodate the future rerouting of an existing sanitary line which currently passes under the railroad tracks and
through the Sappi Technology Center building. This work needs to be completed prior to
the resurfacing of Cumberland Street which is scheduled for next year. The city received
two bids for this work and is recommending award to the second low bidder at a total
cost of $730,945. The city has experienced serious performance issues with the low
bidder and is currently engaged in a dispute resolution process with that
contractor. Funding for this project is available in the Sewer User Fund. This award of bid
is supported by the Administration, received first reading on May 10, 2021 and is in order
for final Council action.

2021-46

This approves the combined Municipal and School budget and the Cumberland County
Tax for Fiscal Year 2021-2022. City Council approved first reading of a revised budget
proposal on May 10, 2021 which includes a $470,000 adjustment to fully restore the
School Budget funding request based upon increased revenue projections and additional
growth in the City’s Assessed Valuation. This revised proposal calls for a property tax rate
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increase of $0.22, or 1.22% over the current year tax rate. This budget approval is
supported by the Administration, received first reading on May 10, 2021, and is in order
for final Council action.
2021-47

This approves the School Department Budget Warrants for FY 2021-2022. This is the
school budget presented in the format required by the State Department of Education
and reflects the financials contained in the FY 2021-2022 Annual Budget & Appropriations
for the City of Westbrook. This item was reviewed by the Finance Committee on May 3,
2021 and was referred to City Council for action. Provided that the FY 2021-2022 School
Budget Warrants receive Council approval, this item will be included on the June 8, 2021
School Budget Validation Referendum. Based upon the revised budget slated for adoption
through Order 2021-46, these warrants are supported by the Administration, received
first reading on May 10, 2021, and are in order for final Council action.

2021-48

This approves the Wastewater Budget for FY 2021-2022, along with the Portland Water
District Assessment, Wastewater Assessment, and sewer user rates. The Wastewater
Budget is an enterprise fund separate from the General Operation Budget of the City,
funded through sewer user fees. In previous years, it operated on a calendar-year cycle
instead of the typical fiscal year cycle, and legislation would be brought forward to City
Council to approve the Wastewater Division budget, Portland Water District Assessment,
Vendor List, Sewer Assessment & to set the sewer rates. In December 2020, City Council
adopted a six-month budget for Wastewater so that it could transition to the fiscal year
cycle. This change was recommended in one of our most recent audits. However, the
sewer user rate will continue to be set on a calendar-year basis, as the Portland Water
District handles all the billing for Westbrook, and it operates on a calendar-year cycle.
Because the Wastewater Division budget is a unique enterprise fund, Council must
continue to approve this budget separately from the general operation budget. The
intended process for the Wastewater division budget and associated items is as follows:
The Wastewater Division Budget, Portland Water District Assessment, Wastewater
Assessment will be adopted for FY 2021-2022. The sewer user rate will continue to be set
on a calendar-year basis. The Finance Committee referred these items to City Council for
action on April 26, 2021. The Wastewater Division Annual Vendor List will be included
with the other Annual Vendor Lists that are brought forward to City Council for approval
at a later date. These items are supported by the Administration, received first reading
on May 10, 2021 and are in order for final Council action.

NEW BUSINESS
Two-Reading Orders
2021-49
The four two-reading orders slated for first reading during this City Council meeting
(Orders 2021-49 through 52) are all agreements with TDB, LLC relating to the Vertical
Harvest multi-use development project located on the City-owned parcel at the corner of
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William Clarke Drive and Mechanic Street. This project contains four key elements – the
Vertical Harvest urban greenhouse, a municipal parking garage, residential apartment
units located above the parking garage, and a retail space to be located on the ground
floor of the parking garage. Additional details concerning the overall agreements are
included in the memo provided by Director of Economic Development Daniel Stevenson.
Order 2021-49 approves the Developer Services Agreement with TDB, LLC concerning
shared costs of the parking garage and retail space, operations and maintenance of the
parking garage and capital costs. The City’s portion of the shared costs is $17 million,
which will be funded through the issuance of bonds approved by City Council on April 26,
2021. This agreement is supported by the Administration and is in order for first reading.
2021-50

This is a ground lease agreement with TDB, LLC for the portion of the City-owned parcel
at the intersection of William Clarke Drive and Mechanic Street for the construction of
the Vertical Harvest urban greenhouse. The agreement leases the City property to TDB,
LLC for a period of 99 years at a cost of $1.00, and in return TDB, LLC will operate and
maintain the municipal parking garage. This agreement is supported by the
Administration and is in order for first reading.

2021-51

This is the ground lease agreement with TDB, LLC for the portion of the City-owned parcel
at the intersection of William Clarke Drive and Mechanic Street (including air rights) for
the development of residential apartment units which will be located above the multilevel parking garage. The agreement leases this City property to TDB, LLC for a period of
99 years at a cost of $1.00, and in return TDB, LLC will operate and maintain the parking
garage. This agreement is supported by the Administration and is in order for first reading.

2021-52

This is the ground lease agreement with TDB, LLC for the ground floor of the municipal
parking garage, which will be developed into a retail space. The agreement leases this City
property to TDB, LLC for a period of 99 years at a cost of $1.00, and in return TDB, LLC will
operate and maintain the parking garage. This agreement is supported by the
Administration and is in order for first reading.
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CALL FOR A SPECIAL CITY COUNCIL MEETING
TO:
FROM:
DATE:

City Council
Michael T. Foley, Mayor
May 13, 2021

There will be a Special Meeting of the Westbrook City Council on Monday May 17, 2021
at 7:00pm at the Westbrook Performing Arts Center (471 Stroudwater Street), to conduct
the business on the enclosed agenda.
Respectfully,

Michael T. Foley
Mayor

Duly Authorized Official’s Return
This is to certify that on May 13, 2021 I posted notice of the above call for a Special
Meeting of the City Council on the City of Westbrook’s website, and that I sent a copy of
the same to the City Councilors/Municipal Officers.

Angela Holmes
City Clerk
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date: May 17, 2021
Order: 2021-44
Authorizing Expenditure for Planning & Design of the Mountain Division Trail
That the Westbrook City Council hereby authorizes a Recreation and Conservation Commission
expenditure in the amount of $25,000.00 and further allocates and disburses $25,000.00 from
the IDEXX TIF to support the completion of the design report and construction documents for
the Westbrook to Windham segment of the Mountain Division Trail.
Funds in the amount of $25,000.00 available in budget line 28001820-59000-02810 (Open
Space - Various)
Funds in the amount of $25,000.00 available in budget line 20009200-59400-02010 (TIF IDEXX)
First Reading: May 10, 2021
Second and Final Reading: May 17, 2021

Attest:

______________________________________
City Clerk

______________________________________
Mayor

Page 11 of 193

CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

REQUEST FOR COUNCIL ACTION
PROPOSED TITLE: Authorizing Expenditure for Planning & Design of the Mountain Division
Trail
REQUESTED BY:

Daniel Stevenson
Rebecca Spitella

DATE:

5/17/2021

SUMMARY:
This is an expenditure request for the completion of construction documents for the Westbrook
to Windham segment of the Mountain Division Trail. See attached memo.
Budget Lines Affected
28001820-59000-02810 – Open Space - Various 20009200-59400-02010 – TIF – IDEXX -

$ 25,000.00
$ 25,000.00
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MEMO
DATE:

April 29, 2021

TO:
Mayor, City Council
FROM: Dan Stevenson, Economic Development Director & Rebecca Spitella, Assoc. Planner
CC:
City Administrator, City Clerk
RE:

Funding Disbursement – Mountain Division Trail Construction Plans – Open Space Funds and TIF
Proceeds
Attached: Draft PDR – Westbrook & Windham, HNTB
This request is for funds to contribute toward the development of construction documents for the Westbrook –
Windham segment of the Mountain Division Trail.
Background:
The Mountain Division Trail is a planned 50-mile rail trail that extends from Portland to the New Hampshire
border in Fryeburg. Two segments of the Mountain Division Trail, the Fryeburg segment, and South Windham to
Standish segment, have been constructed which collectively comprises of approximately 10 miles of the entirety
of the Mountain Division Trail. The remainder of the trail is broken into three sections as follows: Portland to
Westbrook (5 miles), Westbrook to Windham (5 miles) and Gorham/Standish to Fryeburg (31 miles).
The Westbrook to Windham section of the Mountain Division Trail generally follows the Presumpscot River from
Bridge Street to connect with the existing South Windham to Standish trail. A rail line exists for 3.5 miles of this
5-mile section. The completion of the Westbrook-Windham segment will create over 10 miles of continuous,
protected, mixed-use trail and provides a direct connection from the center of Westbrook to Sebago Lake.
A 2012 draft preliminary design report (PDR) exists for the Westbrook to Windham section, however due to
funding constraints at the time, the PDR was not finalized. It is estimated the cost to complete the PDR and bring
the document to fully engineered plans will be $350,000. On April 13, 2021, the Windham Town Council voted
unanimously in favor of allocating $50,000 toward the design of the extension of the Mountain Division
Trail. The City is requesting to partner with the Town of Windham secure matching funds to work with
MaineDOT in completing the planning and engineered design of this segment. With the completion of the design,
this segment of the Mountain Division Trail will then be eligible for State and Federal funding for construction.
At their April 15, 2021 meeting, the Westbrook Recreation and Conservation Commission voted unanimously in
favor of supporting the use of open space funds in the amount of $25,000 to support the completion of the design
of the Westbrook to Windham segment of the Mountain Division Trail.
Request:
•
The Recreation and Conservation Commission is requesting the City Council approve the disbursement of
Open Space Funds in the amount of $25,000.
• City Staff are requesting the allocation of $25,000 from the IDEXX TIF, which allows for costs
associated with development and maintenance of new or existing multi-use recreational trails, specifically
the Westbrook Riverwalk North; Stroudwater Rail Trail and Sebago to the Sea (Mountain Division) Trail.
Budget Lines Affected
28001820-59000-02810 – Open Space - Various 20009200-59400-02010 – TIF – IDEXX -

$ 25,000.00
$ 25,000.00
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MULTI-USE TRAIL CONSTRUCTION
IN THE TOWNS OF

WESTBROOK AND WINDHAM

DRAFT
PRELIMINARY DESIGN REPORT
PREPARED FOR

MAINE DEPARTMENT OF TRANSPORTATION

MaineDOT WIN:
County:
City:
Date:

019423.00
Cumberland
Westbrook, Windham
November 30, 2012
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PRELIMINARY DESIGN REPORT
Project Name:
WIN: 19423.00

Windham-Westbrook

Town(s): Windham, Westbrook
WIN: 19423.00

Final Distribution Date:
Route(s):
Federal Project No: STP-1942(300)

Project Type: Multi-use Trail Construction
Project Location: Windham and Westbrook
Length: 5.0 miles
BRLM: N/A

ERLM: N/A

Program: Multi-modal
Project Manager: Joel Kittredge
FHWA Oversight: Yes

Program Manager: Rich Crawford
Designer: HNTB
Engineer of Record: Roland Lavallee

RLM Date: N/A

PLANNING
Project History: The project has come about as a result of the Town of Windham’s recent application to the
Department’s Quality Community Program, seeking grant monies for the design and construction of the 5 mile
multi-use trail described below.
Purpose & Need: The purpose of the project is to provide a bicycle and pedestrian transportation link from the
current terminus of the Mountain Division Trail in Windham, to the more urban settings of Westbrook and
Portland. The project will fulfill the needs of an ever-growing population of trail users that have recognized the
value of the current rail trail, and will benefit greatly from this extension into the City of Westbrook.
Brief Summary of Proposed Scope of Work: The project entails the preliminary design of approximately 5.0
miles of bicycle & pedestrian facility; beginning at the roadway crossing with Bridge Street in Westbrook and
extending north-westerly to the roadway crossing with Route 202 in Windham. The proposed paved trail will
be 8’ to 10’ wide and generally aligned alongside the recently re-installed track of the Mountain Division Rail
Line.
Scope Changes: None
TRAFFIC: N/A
DESIGN: (See Attached Trail Design Criteria)
Proposed Cross Section / Typical Section: 10’ path with 1’ shoulders
Pavement Structure / Section Depth: 2” HMA-Grading 9.5 mm, with 12” Aggregate Subbase Course Gravel
Design Exceptions: The Department and FHWA have approved of a reduction from 2’ to 1’ shoulders.
Pedestrian & Bicycle Accommodations: Full accommodation for pedestrian and bicycle use.

MDRT PDR Form 11-30-12 (Recovered).docx
Form revision 6/28/2012
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PRELIMINARY DESIGN REPORT
Project Name:
WIN: 19423.00

Windham-Westbrook
Final Distribution Date:

ENVIRONMENTAL PERMITS / ISSUES
Team Member: Kristen Chamberlain
NEPA (4F, 5F, sect. 106):
In-Stream Work-Window:
MHPC Signoff:
Wetland Mitigation:
MHPC Mitigation:
Public Lands:
DEP:
Ch. 500 – Stormwater/MS4:
ACOE:
Endangered Species:
Fish Passage:
Soil Contamination:
Watershed:
Other:
Avoidance & Minimization: Trail and shoulder widths were reduced to their minimum values in the vicinity
of the wetlands. In addition, the trail alignment was offset horizontally, as close to the railroad as possible
and/or allowed by the Department. To further minimize impact, steep slopes with riprap, or retaining walls,
were necessary to keep slopes away from the wetlands. See attached spreadsheet detailing the overall wetland
impacts, and the breakdown of individual types.
RIGHT-OF-WAY COORDINATION
Team Member: None assigned, as the project is intended to be built within the existing MaineDOT Rights of
Way. Some slope limits have extended beyond the ROW for a better design and construction cost savings;
therefore, a ROW Team Member should be assigned post-PDR stage.
UTILITY IMPACTS/ISSUES
Team Member: Rick Paraschak
Above Ground Utilities: Aerial utilities consist of two main components. In areas where the trail crosses the
local roads in both municipalities, there exist the usual CMP, Verizon, and Time Warner Cable distribution
lines. The trail does not impact any of these lines. In the vicinity of Rousseau Road, a singular CMP
transmission line runs parallel to and then crosses the trail alignment. The trail does not impact this facility.
About midway through the project, a 5-bank set of high-voltage CMP transmission lines crosses perpendicular
to the trail. The trail does not impact any of these lines.
Below Ground Utilities: Underground utilities also consist of two main components. In areas where the trail
crosses the local roads in both municipalities, there exist the usual PWD, Unitil, and municipal sewer and storm
water distribution/collection lines. Due to the trail crossing these roads at grade, with no roadway construction,
there are no impacts to any of these facilities. About midway through the project, a high-pressure natural gas
transmission main, a part of the Portland Natural Gas Transmission System (PNGTS), crosses the trail; within
the 500’ ROW belonging to CMP. The depth of the main is approximately 7’ under the railroad. The trail
crosses the gas main at grade, therefore the trail does not impact this facility.

Pole List:
Utility Agreements:

Necessary for this Project?
(Yes or No)
No
Yes

MDRT PDR Form 11-30-12 (Recovered).docx
Form revision 6/28/2012

Coordination Still Needed?
(Yes or No)
Yes
Yes
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PRELIMINARY DESIGN REPORT
Project Name:
WIN: 19423.00

Windham-Westbrook
Final Distribution Date:
Yes
Yes

RR PRTS:
Railroad Agreement:

Yes
Yes

ROW issues related to utilities: None known at this time.
GEOTECHNICAL COORDINATION
Team Member: R.W. Gillespie, as subconsultant to HNTB.
Field Analysis: Done
Preliminary Recommendations: Preliminary results of the boring program are attached for informational
purposes only. R.W. Gillespie remains in the process of analyzing the boring and soils data, and is in the
process of formulating their conclusions in a Preliminary Geotechnical Report forthcoming.
PUBLIC PROCESS
Proposed Public Contact Method and Date(s): Preliminary Public Meeting within the next few months.
Concerns Identified at Preliminary Public Meeting: N/A
Municipal Agreement: None to date.
M&O ISSUES /CONCERNS: None known at this time, other than no fouling of the existing railroad track is
allowed.
CONSTRUCTION SCHEDULE: HNTB requests the Department’s input on this item.
PS&E Date
Advertise Date
Construction Begin Date
Construction Complete
BUDGET: HNTB requests further Department input on this item.

Date
Preliminary Engineering
Right of Way
Construction
Construction Engineering
Other

Programmed
6/2/2011
$150,000
-

TOTAL
MDRT PDR Form 11-30-12 (Recovered).docx
Form revision 6/28/2012

Available

PDR Estimate
11/30/2012
$131,100
$4,140,000.00
$4,271,100.00
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PRELIMINARY DESIGN REPORT
Project Name:
WIN: 19423.00

Windham-Westbrook
Final Distribution Date:

Total Cost per Mile:
Funding Strategy
(Sources):
SUMMARY OF PRELIMINARY ENGINEERING
Existing and Proposed Design Elements (including variances from design standards)
Horizontal Alignment: The horizontal alignment for the trail was derived as a balance between the existing
railroad and the MaineDOT Right of Way, using the AASHTO “Guide for the Development of Bicycle
Facilities”, 2012, 4th edition design standards. As much as possible, the alignment is a standard offset from the
near rail for simplicity in field layout and construction. The Department’s standards call for a nominal 15’
offset, except in constrained situations where a stretch of the trail can move in to 10.5’ from the near rail (with a
fence separator).
Based on the challenging topographic conditions of the trail site, HNTB utilized InRoads modeling to knit the
trail into the numerous hills and ravines (in conjunction with the profile). This was done to avoid wetland
impacts, ROW impacts, and to reduce the construction cost of cuts and fills. Though the vast majority of the
trail maintains the standard near-rail offset, there are numerous points where the trail shifts left or right to
accommodate these limiting factors. In addition to the cost and resource savings, HNTB believes this
meandering type of alignment will add interest to the trail experience.
The actual location of the trail, river side versus the non-river side of the tracks, was evaluated and determined
during a field walk in the early part of the project. Using wetland mapping and other plans as an initial guide, a
field trip was made (via the MaineDOT high-rail vehicle) to ascertain which side of the tracks would be most
cost-effective and resource protective, given the topographic conditions either side of the track. As a result of
that field walk, consensus was made that the proposed trail belonged on the non-river side of the tracks for the
length of the project. At the Department’s request, HNTB also evaluated locating the trail on the river side of
the tracks for an approximate 1000’ stretch near Rousseau Road and Inkhorn Brook. This stretch is on a high
bluff and very near the Presumpscot River, which could lend itself to a high aesthetic value for the trail.
HNTB’s analysis concluded that due to the extensive use of retaining walls and rip-rap, the costs for this stretch
did not justify the potential aesthetic gain. This also negated the proposition of having to cross the live railway
twice to get back and forth to the main trail. Therefore the entire trail is located on the non-river side of the
tracks.
Vertical Alignment: The vertical alignment for the trail was guided by the AASHTO “Guide for the
Development of Bicycle Facilities”, 2012, 4th edition design standards. As mentioned above, the undulating
terrain, with its many ridges and ravines, was a challenge to meet with the profile development. Again, using
the InRoads modeling to knit the typical section into the landscape (in conjunction with the horizontal
alignment) was key to developing a pleasing and cost-effective profile. Resource and ROW impacts were
minimized to the extent possible, while trying to balance earthwork operations and minimizing the use of highprice items such as steep rip-rap slopes and retaining walls. There are no variances from design standards, and
HNTB believes the profile will result in an engaging ride or walk, while again, adding much interest to the trail
experience.
Typical Section: The typical section is a 10’ wide paved path, with 1’ shoulders on both sides. AASHTO does
allow for a spot reduction in width; an 8’ width to minimize impact or where in a constrained situation. For this
initial draft of the trail, HNTB has used the full 10’ width for the length of the trail. This provides a worst case
MDRT PDR Form 11-30-12 (Recovered).docx
Form revision 6/28/2012

Page 4 of 7

Page 18 of 193

PRELIMINARY DESIGN REPORT
Project Name:
WIN: 19423.00

Windham-Westbrook
Final Distribution Date:

scenario, and should the Department request, tighter areas can be evaluated in Final Design for a trail width
reduction to 8’.
Pavement Structure: The pavement structure matches similar rail-trails that have been constructed recently in
the State. The trail is comprised of a 2” top layer of HMA-Grading 9.5 mm, over a layer of 12” Aggregate
Subbase Course Gravel (ASCG). HNTB seeks the Department’s approval for this trail and pavement structure.
Drainage/Hydrology: HNTB retained the services of Northstar Hydro to evaluate the hydraulic capacity and
adequacy of the four major cross culverts within the project length: Black Brook, Colley-Wright Brook,
Inkhorn Brook, and No-Name Brook. Please see attached preliminary memorandum from Northstar Hydro on
these results. The remaining smaller cross culverts were evaluated for adequacy during the Department’s
previous rail restoration project, and therefore were considered adequate, and will be extended out under the
trail to continue to receive drainage from the up-gradient side of the trail.
Longitudinal drainage of the trail was again a challenge, given the rolling terrain of the exterior topography,
matched with the relatively consistent grades of the rail bed and the proposed trail. Ditches were used to keep
the ballast freely draining between the trail and the rail. Ditches were also used to catch drainage in the cut
areas on the exterior of the trail, which also helps in keeping water from sheeting (and freezing) across the trail.
The drainage flows erratically, but effectively, to numerous low points along the trail. New basins or openended culverts gather the ditch flow and transfer it to the exterior of the trail where it finds the existing drainage
low points and is conveyed to the Presumpscot River.
Fencing: Fencing for the project was dictated by steep slopes, retaining walls, and proximity to the railroad.
The Department’s standards require a fence separating the rail and the trail whenever the standard 15’ offset is
reduced to the excepted 10.5’ from near rail. Fencing is also introduced whenever there is a retaining wall or
rip-rap present in fill, or whenever the side slopes are 2:1 with an embankment height of greater than 6’.
Intersection Geometry: Field visits were conducted by HNTB to evaluate the SSD and ISD at the
intersections of each trail and local road crossing. All intersections were analyzed as adequate, with the
exception of the Mallison Falls Road intersection. The current proposed trail alignment skirts the existing
guardrail on Mallison Falls Road, but is located in the midst of both severe vertical and horizontal roadway
alignment along Mallison Falls Road. Sight distances are inadequate, but there are no opportunities for
roadway improvements. HNTB recommends either a pedestrian type signalized crossing at this location, or a
relocation of the alignment further up the hill towards the Maine Correctional Center.
Right-of-Way: Whereas the project is intended to stay within the existing ROW, the InRoads model was
utilized to the extent possible to achieve this goal. Some slope limits, however, have extended beyond the
ROW for a better design and construction cost savings. In addition, an opportunity for trail improvement could
be advanced in the area between Colley-Wright Brook and the area north of Mallison Falls Road
(approximately 4000’). The abutter in this entire stretch is the State of Maine – Department of Corrections. It
seems reasonable that ROW agreements could be easily made and at no cost, so that the trail could have more
flexibility to match the terrain, thus further reducing cost.
Utilities: Distribution types of utilities exist only in the areas of local road crossings. They consist of the
typical water, gas, sewer, storm drain, and the associated aerial utilities. Whereas the trail crosses at grade at all
these locations, utility conflict has been minimized. Transmission types of utilities do exist in the midst of the
MDRT PDR Form 11-30-12 (Recovered).docx
Form revision 6/28/2012
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PRELIMINARY DESIGN REPORT
Project Name:
WIN: 19423.00

Windham-Westbrook
Final Distribution Date:

project. CMP has two transmission corridors crossing the trail, but both of which, the trail does not impact.
The Portland Natural Gas Transmission System (PNGTS), crosses the trail; within the 500’ ROW belonging to
CMP. The depth of the main is approximately 7’ under the railroad. The trail crosses the gas main at grade;
therefore the trail does not impact this facility
Other Design Issues: None known at this time.
DRAFT PDR DISTRIBUTION TEAM COMMENTS AND RESPONSE
Comments:

Comment Deadline

Date:

PRELIMINARY APPROVAL
Approved for Public Meeting

MDRT PDR Form 11-30-12 (Recovered).docx
Form revision 6/28/2012

Date:
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PRELIMINARY DESIGN REPORT
Project Name:
WIN: 19423.00

Windham-Westbrook
Final Distribution Date:

PUBLIC PARTICIPATION COMMENTS AND RESPONSE
Comments:
ADDITIONAL TEAM COMMENTS AND RESPONSE
Comments:

Comment Deadline

Date:

FINAL APPROVAL
Public Participation Complete

Date:

Approved for Final Design

Date:

MDRT PDR Form 11-30-12 (Recovered).docx
Form revision 6/28/2012

Page 7 of 7

Page 21 of 193

Page 22 of 193

Page 23 of 193

Page 24 of 193

Page 25 of 193

Wetland Impact Calculations - Plan Impacts Complete Submittal
Done By:
BMH
11/30/2012
Checked By:
RWH
11/30/2012
Wetland Impact
ID
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32

Station
509+89
512+27
523+49
526+14
527+24
527+93
534+00
537+93
541+09
562+18
566+00
570+38
601+50
607+62
630+50
631+52
636+88
640+08
640+23
642+27
644+61
664+83
672+51
673+41
690+71
734+73
736+95
738+94
739+58
740+19
745+65
750+11

Station
510+89
513+01
524+42
526+95
527+36
530+66
534+20
538+69
542+74
562+66
571+52
602+00
607+84
630+68
631+98
637+04
640+23
640+50
642+86
645+24
664+95
673+07
674+42
691+30
735+03
738+33
739+27
740+33
741+62
745+93
750+24

Side
RT
RT
RT
RT
RT
RT
RT
RT
RT
RT
RT
RT
LT
RT
RT
RT
RT
RT
RT
RT
RT
RT
RT
RT
RT
RT
RT
RT
RT
RT
RT
RT

Subtotal =
Subtotal RUS =
Subtotal PEM =
Subtotal PFO =
Subtotal PSS =
Subtotal VP =
Subtotal OTH =

Area (sf)
609
416
1171
392
38
2774
11
538
577
738
64
47
97
124
307
574
136
61
245
496
691
72
246
816
714
747
898
576
742
495
486
29
15927
560
6567
811
6311
987
691

Area (acres)
0.0140
0.0096
0.0269
0.0090
0.0009
0.0637
0.0003
0.0124
0.0132
0.0169
0.0015
0.0011
0.0022
0.0028
0.0070
0.0132
0.0031
0.0014
0.0056
0.0114
0.0159
0.0017
0.0056
0.0187
0.0164
0.0171
0.0206
0.0132
0.0170
0.0114
0.0112
0.0007

Type
PEM
PEM
PSS
PSS
PSS
PSS
PSS
PSS
PSS
PSS
RUS
PEM
PFO
PEM
PEM
PEM
PEM
PEM
VP
RUS
OTH
PSS
PEM
PEM
PFO
PEM
PEM
PEM
VP
PEM
PEM
PEM

0.3656
0.0129
0.1508
0.0186
0.1449
0.0227
0.0159
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WESTBROOK - WINDHAM
Mountain Division Rail Trail
PRELIMINARY HIGHWAY ENGINEER'S ESTIMATE

WIN: 019423.00
ITEM
NO.

DESCRIPTION

UNIT

QUANTITY

6.00

AC

$

COMMON EXCAVATION

24000

CY

ROCK EXCAVATION

1500

CY

203.24

COMMON BORROW

6000

CY

203.242

DIRTY BORROW

700

CY

304.10

AGGREGATE SUBBASE COURSE - GRAVEL

9800

403.208

HOT MIX ASPHALT, 12.5 mm NOMINAL MAXIMUM SIZE

403.210

HOT MIX ASPHALT, 9.5 mm NOMINAL MAXIMUM SIZE

603.169

15 IN CULVERT PIPE OPTION III

603.179

18 IN CULVERT PIPE OPTION III

603.199

201.11

CLEARING

203.20
203.21

UNIT PRICE

TOTAL

5,500.00

$

33,000.00

$

16.00

$

384,000.00

$

100.00

$

150,000.00

$

10.00

$

60,000.00

$

20.00

$

14,000.00

CY

$

25.00

$

245,000.00

50

TON

$

120.00

$

6,000.00

3250

TON

$

130.00

$

422,500.00

944

LF

$

35.00

$

33,040.00

28

LF

$

40.00

$

1,120.00

24 IN CULVERT PIPE OPTION III

60

LF

$

42.00

$

2,520.00

603.209

30 IN CULVERT PIPE OPTION III

40

LF

$

70.00

$

2,800.00

603.219

36 IN CULVERT PIPE OPTION III

12

LF

$

100.00

$

1,200.00

603.165

15 IN RCP CLASS V

20

LF

$

110.00

$

2,200.00

603.1753

18 IN RCP CLASS V

80

LF

$

150.00

$

12,000.00

603.1952

24 IN RCP CLASS V

48

LF

$

180.00

$

8,640.00

604.092

CATCH BASIN TYPE B1-C

1

EA

$

3,000.00

$

3,000.00

604.244

CATCH BASIN TYPE F

6

EA

$

2,000.00

$

12,000.00

607.163

CHAIN LINK FENCE - 4 FOOT PVC COATED

3300

LF

$

20.00 $

66,000.00

607.22

CEDAR RAIL FENCE

13000

LF

$

12.00 $

156,000.00

608.26

CURB RAMP DETECTABLE WARNING FIELD

720

SF

$

30.00 $

21,600.00

610.08

PLAIN RIPRAP

5200

CY

$

40.00 $

208,000.00

610.18

STONE DITCH PROTECTION

580

CY

$

45.00 $

26,100.00

613.32

EROSION CONTROL BLANKET

10500

SY

$

2.00 $

21,000.00

618.1411

SEEDING METHOD NUMBER 3, PLAN QUANTITY

100.0

UNIT

619.1201

MULCH, PLAN QUANTITY

100.0

UNIT

$
$

35.00

15.00 $

$

3,500.00
1,500.00

620.58

EROSION CONTROL GEOTEXTILE

17000.0

SY

$

2.00 $

34,000.00

635.31

PREFAB CONCRETE MODULAR GRAVITY WALL

33550.0

SF

$

40.00 $

1,342,000.00

645.292

REG. WARN. CONF. AND ROUTE MARKER ASSEMBLY SIGNS TYPE II

300.0

SF

$

40.00 $

12,000.00

656.75

TEMP. SOIL EROSOIN AND WATER POLLUTION CONTROL

1.0

LS

$

20,000.00 $

20,000.00

659.10

MOBILIZATION (10%)

1.0

LS

$

330,592.00 $

330,592.00

841.49

BOLLARDS - COLLAPSIBLE

108.0

EA

$

1,200.00 $

129,600.00

SUBTOTAL: $

3,764,912.00

10% Contingency: $

376,491.20

TOTAL: $

4,141,403.20

SAY: $ 4,140,000.00
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date: May 17, 2021
Order: 2021-45
Authorizing Award of Bid for Cumberland Street Sewer Separation Project
That the Westbrook City Council hereby authorizes an award of bid to D&C Construction Co.,
Inc. of Weymouth, MA in the total amount of $730,945.00 for the Cumberland Street Sewer
Separation.
Funds available in the Sewer Fund Balance.
First Reading: May 10, 2021
Second Reading: May 17, 2021

Attest:

______________________________________
City Clerk

______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

REQUEST FOR COUNCIL ACTION
PROPOSED TITLE: Authorizing Award of Bid for Cumberland Street Sewer Separation
Project
REQUESTED BY:

Katherine Kelley

DATE:

5/17/2021

SUMMARY:
The Department of Engineering & Public Services requests authorization to contract with D&C
Construction Co., Inc of Weymouth, MA in the amount of $730,945.00 for the construction of the
CSO abatement project on Cumberland Street running from Main Street to Harnois Avenue.
This project consists of 195 linear feet of 8 inch, 50 LF of 12 inch, 550 LF of 15-inch gravity
sewer and 460 linear feet of 15 inch, 150 linear feet of 18-inch storm drain upgrades and
associated work. It will remove two combined storm sewer drains as part of our Maine DEP
sewer separation obligations and is also one part of the future upgrade of the Melcher Court
Pump Station upgrade. The project will increase the size of the existing sewer line so that a
cross country line and force main can be installed in the future to remove the force main that
goes under the train tracks and through the Sappi Technology Center. The Melcher Court
Pump Station is one of our oldest pump stations having been built in the late 1980's. The
Department would like to accomplish the pipe work prior to the 2022 Cumberland Mills paving
project so that we do not have to go into the fresh pavement to complete this work after the 5year moratorium. D&C Construction Co., Inc. was not the lowest of two bidders with Gorham
Sand & Gravel of Gorham being the lowest. The Department requests for the City to go with the
second lowest bidder, due to past performance issues with Gorham Sand & Gravel.
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date:

May 10, 2021

Order: 2020-46
APPROVING THE FY 2021-2022 ANNUAL BUDGET & APPROPRIATIONS
That the Westbrook City Council hereby authorizes that the sum of $73,981,295 be appropriated to defray
the cost of the various municipal and school departments and the county tax for the 2021-2022 fiscal year,
July 1, 2021 to June 30, 2022. Breakdown of appropriation expenses by attached account summary.
EXPENSES
Municipal Operations
Tax Increment Financing
School Operations (K-12)
Adult
County Tax
LESS
Municipal Estimated Revenue
School Estimated Revenue
NET BUDGET

$27,442,734
$2,863,059
$41,840,260
$283,858
$1,551,384
$73,981,295
$13,855,435
$18,846,783
$32,702,218
$41,279,077

Be it resolved that the sum of $41,279,077 be raised and assessed by the City Assessor of taxes on the
estates of the inhabitants of the City of Westbrook and upon the estates of the non-resident proprietors
of said City, and the Assessor is hereby required to assess on such estates such additional sum for an
overlay above the sum hereby appropriated, not to exceed 5% thereof, as a fractional division thereof
renders convenient in accordance with, and pursuant to the laws of this State relative to taxation.
Be it further resolved that the said tax shall be payable in four installments due on or before August 16,
2021, November 15, 2021, February 15, 2022 and May 16, 2022. Interest on all delinquent taxes shall be
assessed at 6% on all taxes not paid in collected funds as of August 17, 2021, November 16, 2021, February
16, 2022 and May 17, 2022.
First Reading: May 10, 2021

Second and Final Reading: May 17, 2021

Attest:
_______________________________________
City Clerk

_______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

REQUEST FOR COUNCIL ACTION
PROPOSED TITLE: Approving the FY 2021-2022 Annual Budget & Appropriations
REQUESTED BY:

Administration

DATE:

5/17/2021

SUMMARY:
This is a request to approve the FY 2021-2022 Annual Budget & Appropriations reviewed by the
Finance Committee on April 26th and May 3rd.
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City of Westbrook
Net Taxes to be Raised
Budget FY22

City (Proposed)
City Revenues
Overlay
City Tax needs

FY2021
27,509,281
13,733,211
597,861
14,373,931

FY2022
27,442,734
13,855,435
0
13,587,299

Change
(66,547)
122,224
(597,861)
(786,632)

-0.24%
0.89%
-100.00%
-5.47%

Decrease

School (Proposed)
School Revenue
School Tax Needs

40,758,630
19,151,302
21,607,328

42,124,118
18,846,783
23,277,335

1,365,488
(304,519)
1,670,007

3.35%
-1.59%
7.73%

Increase
Decrease
Increase

TIF

2,610,620

2,863,059

252,439

9.67%

Increase

County Tax needs

1,513,868

1,551,384

37,516

2.48%

Increase

Total Tax Needs

40,105,747

41,279,077

1,173,330

2.93%

Increase

Budgeted Valuation

2,245,562,500

2,283,254,802

37,692,302

1.68%

Tax Rate

$17.86
$17.86 /1,000

$18.08
$18.08 /1,000

$0.22

6.40
9.62
1.16
0.68
17.86

5.95
10.19
1.25
0.69
18.08

($0.45)
$0.57
$0.09
$0.01
$0.22

City
School
TIF
County
Total

Increase
Decrease
Decrease

-7.03%
5.95%
7.82%
0.77%
1.22%

Added $17,056,070 in Valuation
Added TIF value by $5,409,650
Council Increase School by $470,000 in Expenses
Added $129,182 to Revenue Sharing
Added $100,000 School Revenue

5/10/21 5:20 PM
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TO:
FROM:
DATE:
RE:

Honorable City Council Members
Mayor Michael T. Foley
May 10, 2021
FY 2022 Budget Revisions

I am very pleased to submit a revised budget proposal for FY 22 which responds to both the City Council Finance Commi ee!s vote to
fully fund the School Budget request and our overriding goal to minimize any further increase in the property tax rate for the
upcoming year.
The key changes that have led to this revised budget proposal is increased revenue sharing to re ect increased State revenue from
State sales & income taxes. Addi onally, Governor Mills has pledged a supplemental State Budget that increases funding for schools.
These two funding adjustments enable us to cover increased spending in our School Budget without corresponding increases to the
property tax rate. Addi onally, we have also seen stronger growth in citywide valua on than ini ally projected, which enables us to
accomplish all of these changes with a minimal increase in the property tax rate for the coming year, as my original budget proposed.
Speci cally, these revisions include:
•
Fully restoring the School Budget funding request, an adjustment of $470,000, as added by the City
Council Finance Commi ee.
These adjustments will be fully covered by revenue growth from:
•
State Revenue Sharing increase of $129,182;
•
An cipated State Aid to Educa on increase of $100,000;
•

Addi onal growth in the City!s Assessed Valua on of approximately $17,000,000.

These changes allow the City to fund essen al educa onal services and opera ons while keeping the property tax rate at a modest
increase of $0.22 cents, which is 1.22% over the current tax rate.
We recognize that these proposed adjustments do not include any increase in municipal spending, which is a con nued concern. We
are hopeful that in the Governor’s proposed supplemental State Budget, there will be even more improvements for both municipal
and school revenue that will poten ally support investment in cri cal municipal needs. We an cipate receiving the Governor’s
supplemental State Budget by the end of the week, and once we receive these nal gures, we will return to the City Council with
further proposed adjustments in both municipal spending and revenues.
This has been an extraordinarily challenging year to develop a balanced, responsible budget for our community. Our goals from the
outset have been to provide su cient funding to support our essen al local services while minimizing any impact on our property
taxpayers, many of whom con nue to struggle with the harsh economic impacts of the COVID-19 pandemic.
We hope this is welcome news and we encourage the City Council to make these proposed revenue adjustments this evening during
the adop on of the budget and also support the School Budget as presented by the School Commi ee and recommended by the City
Council Finance Commi ee. Should the School budget receive City Council approval, it will appear on the ballot for the School
Budget Valida on Referendum held on Tuesday June 8, 2021. We encourage all voters to par cipate in this important aspect of local
government.
CC:

Westbrook School Commi ee
Dr. Peter Lancia, Superintendent of Schools
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date: May 17, 2021
Order: 2021-47
Approving the FY 2021-2022 School Budget Warrants
That the Westbrook City Council hereby authorizes the various sums as shown in Articles 1-6
on the attached sheet to be raised and appropriated as shown thereon.
First Reading: May 10, 2021
Second and Final Reading: May 17, 2021

Attest:

______________________________________
City Clerk

______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

REQUEST FOR COUNCIL ACTION
PROPOSED TITLE: Approving the FY 2021-2022 School Budget Warrants
REQUESTED BY:

Administration

DATE:

5/17/2021

SUMMARY:
This is a request to approve the School Budget Warrants as reviewed at the City Council
Finance Committee meeting held on May 3rd. After receiving City Council approval, the School
Budget will be sent to voters at the School Budget Validation Referendum scheduled for June 8,
2021.
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City of Westbrook School Budget
Fiscal Year 2021 – 2022
Order No. . Act to adopt the 2021-2022 School Budget Resolution as required by state
statute. Move approval of the 2021-2022 School Budget Resolution to comply with state
statutory reporting requirements for the Westbrook School Department based on revised
and enacted state subsidy funding.
ARTICLE 1. To see what sum the municipality will appropriate for the total cost
of funding public education from pre-kindergarten to grade 12 as described in the
Essential Programs and Services Funding Act,
Recommend $32,171,623.33
and to see what sum the municipality will raise as the municipality’s contribution to the
total cost of funding public education from pre-kindergarten to grade 12 as described in
the Essential Programs and Services Funding Act in accordance with the Maine
Revised Statutes, Title 20-A, section 15688.
Recommend $16,934,308.33

Explanation: The school administrative unit’s contribution to the total cost of
funding public education from pre-kindergarten to grade 12 as described in the
Essential Programs and Services Funding Act is the amount of money
determined by state law to be the minimum amount that the City must raise in
order to receive the full amount of state dollars.
ARTICLE 2. To see what sum the municipality will raise and appropriate for the
annual payments on debt service previously approved by the legislative body for nonstate-funded school construction projects, or non-state-funded portions of school
construction projects in addition to the funds appropriated as the local share of the
school administrative unit’s contribution to the total cost of funding public education from
pre-kindergarten to grade 12.
Recommend $2,620,278.00

Explanation: Non-state-funded debt service is the amount of money needed for the
annual payments on the school administrative district’s long-term debt for major
capital school construction projects that are not approved for state subsidy. The
bonding of this long-term debt was previously approved by the voters or other
legislative body.
ARTICLE 3. Shall the City of Westbrook raise and appropriate $4,414,142.97 in
additional local funds, which exceeds the State’s Essential Programs and Services
allocation model by $4,414,142.97 , as required to fund the budget recommended by
the Westbrook School Committee?
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The Westbrook School Committee recommends $4,414,142.97 for additional local funds
and gives the following reasons for exceeding the State’s Essential Programs and
Services funding model by $4,414,142.97:
The state’s funding model does not support all of the costs for Pre-K-12
education. It includes only those costs considered essential by the state’s
Essential Programs and Services (EPS) model. The State’s funding model
has not been able to provide full funding for Special Education and English
as a Second Language programs and to support the lower student to teacher
ratios available in Westbrook. In addition, the State’s funding model does not
fully fund the costs of transportation, activities and athletics, and
maintenance of plant. Specifically, significant increases in heating, electrical
costs and diesel fuel have not been recognized in the EPS funding model.

Explanation: The additional local funds are those locally raised funds over and
above the school administrative unit’s local contribution to the total cost of funding
public education from pre-kindergarten to grade 12 as described in the Essential
Programs and Services Funding Act and local amounts raised for the annual
payment on non-state funded debt service that will help achieve the City’s budget for
educational programs.
ARTICLE 4. To see what sum the City will authorize the School Committee to
expend for the fiscal year beginning July 1, 2021 and ending June 30, 2022
from the school administrative unit’s contribution to the total cost of funding public education
from pre-kindergarten to grade 12 as described in the Essential Programs and Services Funding
Act, non-state-funded school construction projects, additional local funds for school purposes
under the Maine Revised Statutes, Title 20-A, section 15690, unexpended balances, tuition
receipts, state subsidy and other receipts for the support of schools.
Recommend $41,840,260.30
Pursuant to 20-A M.R.S.A. § 1485, voters and the Westbrook City Council
authorize the Westbrook School Committee to expend the above funds in the following
state-mandated categories:
ARTICLE 4-A.
To see what sum the school administrative unit will be
authorized to expend for Regular Instruction.
Recommend $15,595,163.15
ARTICLE 4-B.
To see what sum the school administrative unit will be
authorized to expend for Special Education.
Recommend $5,475,983.11
ARTICLE 4-C.
To see what sum the school administrative unit will be
authorized to expend for Career and Technical Education.
Recommend $2,605,648.17
2
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ARTICLE 4-D.
To see what sum the school administrative unit will be
authorized to expend for Other Instruction.
Recommend $818,315.11
ARTICLE 4-E.
To see what sum the school administrative unit will be
authorized to expend for Student and Staff Support.
Recommend $2,731,609.68
ARTICLE 4-F.
To see what sum the school administrative unit will be
authorized to expend for System Administration.
Recommend $2,849,053.14
ARTICLE 4-G.
To see what sum the school administrative unit will be
authorized to expend for School Administration.
Recommend $2,278,474.14
ARTICLE 4-H.
To see what sum the school administrative unit will be
authorized to expend for Transportation and Buses.
Recommend $1,672,729.56
ARTICLE 4-I.
To see what sum the school administrative unit will be
authorized to expend for Facilities Maintenance.
Recommend $3,474,706.24
ARTICLE 4-J.
To see what sum the school administrative unit will be
authorized to expend for Debt Service and Other Commitments.
Recommend $4,338,578.00
ARTICLE 4-K.
To see what sum the school administrative unit will be
authorized to expend for All Other Expenditures.
Recommend $0
ARTICLE 5. To see if the City will appropriate $283,857.52 for Adult Education
and raise $204,820.00
as the local share; with authorization to expend any
additional, incidental, or miscellaneous receipts in the interest and for the well-being of
the adult education program.

3
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ARTICLE 6. Disposition of Additional State Subsidy:
The voters of the City of Westbrook have authorized the School Committee to
use all or part of the additional state subsidy received, if any, to increase
expenditures for school purposes in cost center categories approved by the
School Committee, increase the allocation of finances in a reserve fund approved
by the School Committee, and / or decrease the local cost share expectation, as
defined in Title 20-A, section 15671-A(1)(B), for local property taxpayers for
funding public education as approved by the School Committee.

4
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date: May 17, 2021
Order: 2021-48
Approving the Wastewater Division Budget, Portland Water District Assessment, Sewer
Assessment & Setting Sewer User Rates for CY 2022
That the Westbrook City Council hereby approves the following items for FY 2021-2022: a
Wastewater Division budget in the amount of $4,974,423, a Portland Water District Assessment
in the amount of $3,196,094, and a Wastewater Assessment in the amount of $5,265,045; and
further sets the sewer user rates for calendar year 2022 as outlined below, an increase in the
usage rate of $0.40 from $7.33/HCF to $7.73/HCF, all as recommended by the Westbrook
Sewer Commission on March 18, 2021.
Sewer User Rates for Calendar Year 2022
Monthly Customer Charge: $5.00
Sewer Usage Rate/HCF: $7.73/HCF
First Reading: May 10, 2021
Second and Final Reading: May 17, 2021

Attest:

______________________________________
City Clerk

______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

REQUEST FOR COUNCIL ACTION
PROPOSED TITLE: Approving the Wastewater Division Budget, Portland Water District
Assessment, Sewer Assessment & Setting Sewer User Rates for CY
2022
REQUESTED BY:

Administration

DATE:

5/17/2021

SUMMARY:
The Wastewater Budget is an enterprise fund separate from the General Operation Budget of
the City, funded through sewer user fees. In previous years, it operated on a calendar-year
cycle instead of the typical fiscal year cycle, and legislation would be brought forward to City
Council to approve the Wastewater Division budget, Portland Water District Assessment,
Vendor List, Sewer Assessment & to set the sewer rates.
As you may recall, in December 2020 City Council adopted a six-month budget for Wastewater
so that it could transition to the fiscal year cycle. This change was recommended in one of our
most recent audits. However, the sewer user rate will continue to be set on a calendar-year
basis, as the Portland Water District handles all the billing for Westbrook, and it operates on a
calendar-year cycle.
Because the Wastewater Division budget is a unique enterprise fund, Council must continue to
approve this budget separately from the general operation budget. The intended process for the
Wastewater division budget and associated items is as follows:
 The Wastewater Division Budget, Portland Water District Assessment, Wastewater
Assessment will be adopted for FY 2021-2022. The sewer user rate will continue to be
set on a calendar-year basis. The Finance Committee referred these items to City
Council for action on April 26, 2021. First reading is slated for May 10th, with second and
final reading on May 17th.
 The Wastewater Division Annual Vendor List will be included with the other Annual
Vendor Lists that are brought forward to City Council for approval at a later date.
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date: May 17, 2021
Order: 2021-49
Authorizing Developer Services Agreements with TDB, LLC (Vertical Harvest Project)
That the Westbrook City Council hereby authorizes the Mayor, or his designee, to enter into a
Developer Services Agreement with TDB, LLC relating to the development of the Vertical
Harvest urban greenhouse, a municipal parking garage, a residential apartment unit complex to
be located above the garage, and a retail space located on the ground floor of the garage, as
outlined in the attached exhibit.
First Reading: May 17, 2021
Second and Final Reading:

Attest:

______________________________________
City Clerk

______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

REQUEST FOR COUNCIL ACTION
PROPOSED TITLE: Authorizing Developer Services Agreements with TDB, LLC (Vertical
Harvest Project)
REQUESTED BY:

Daniel Stevenson

DATE:

5/17/2021

SUMMARY:
See attached memo.
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To:
From:
Date:
RE:

Honorable City Council
Daniel Stevenson, Director of Economic Development
May 12, 2021
Four Agreements Pertaining to Vertical Harvest Mixed-Use Development Project

The City of Westbrook is the owner of the Mechanic Street parking lot, located at the corner of
Mechanic Street and William Clarke Drive. As you know, there is currently a proposal to redevelop this
parcel into a multi-use development which includes four key elements – (1) the approximately 70,000
square foot Vertical Harvest urban greenhouse, (2) the municipal parking garage with approximately
400 parking spaces, (3) a 60-unit residential apartment project to be located above the garage, and (4)
the approximately 7,000 square foot ground-level retail space.
This is a request to enter into four agreements relating to this project – a developer services
agreement, a ground lease agreement for the Farm Project (Vertical Harvest), a ground lease
agreement for the Housing Project (apartment units), and a ground lease agreement for the Retail
project. While all of these agreements are between the City of Westbrook and TDB, LLC, each
agreement must be considered separately. However, since they all relate to the overall Vertical Harvest
Project, this single memo will provide explanation for each item.
1. Developer Services Agreement (Order 2021-49)
This agreement defines the roles and responsibilities of TDB, LLC and the City of Westbrook
with respect to (1) the shared costs of the garage and retail space, (2) the construction,
supervisory and management services for operations and maintenance of the garage, and (3)
capital costs and right of first refusal.
The City’s portion of the shared costs is $17 million, which will be funded by the issuance of
bonds approved by City Council through the adoption of Order 2021-36, adopted on April 26,
2021.
2. Ground Lease Agreement for Farm Project (Order 2021-50)
This agreement allows TDB, LLC to lease City property for the Vertical Harvest urban
greenhouse and sets forth the use and easements needed for this project. The term of this
lease is for 99 years at $1.00 total. In consideration, TDB, LLC will provide operation and
maintenance of the garage owned by the municipality.
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3. Ground Lease Agreement for Housing Project (Order 2021-51)
This agreement allows TDB, LLC to lease City property for the residential apartment unit project
to be located on top of the garage and sets forth the use and easements needed for this
project. The term of this lease is for 99 years at $1.00 total. In consideration, TDB, LLC will
provide operation and maintenance of the garage owned by the municipality.
4. Ground Lease Agreement for Retail Project (Order 2021-52)
This agreement allows TDB, LLC to lease City property for the retail space located on the ground
floor of the garage project and sets forth the use and easements needed for this project. The
term of this lease is for 99 years at $1.00 total. In consideration, TDB, LLC will provide operation
and maintenance of the garage owned by the municipality.
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Draft 5.12.21

DEVELOPER SERVICES AGREEMENT
THIS DEVELOPER SERVICES AGREEMENT (this “Agreement”) is made as of
_____________ 2021 by and between TDB LLC, a Maine limited liability company (the
“Developer”), and the City of Westbrook, a Maine municipal corporation (the “City”).
The Developer and the City are each sometimes referred to herein as a “Party” and
together the “Parties.” The effective date of this Agreement is ____________________
(the “Effective Date”).
RECITALS
WHEREAS, the Parties previously entered in to a Memorandum of Understanding dated
as of July 27, 2020 (the “MOU”), which sets forth the agreements between the Parties
relating to the development of and improvements to a parking lot owned by the City
located at the southeast corner of the intersection of Mechanic Street and William Clarke
Drive in Westbrook, Maine 04092, and more particularly described in a deed to the City
recorded in the Cumberland County Registry of Deeds in Book 4538, Page 66 (the
“Property”);
WHEREAS, as described in the MOU, the Parties intend for the Property to be developed
through the construction of the following improvements on the Property (collectively, the
“Development”): (1) an approximately seventy thousand (70,000) square foot
hydroponic greenhouse farming facility (the “Greenhouse”); (2) a parking garage that
will accommodate approximately four hundred (400) parking spaces (the “Garage”); (3)
a retail space occupying a portion of the ground floor of the Garage (the “Retail”); and
(4) an apartment complex located in the air space above the Garage consisting of
approximately sixty (60) rental residential apartment units (the “Apartments”);
WHEREAS, as described in the MOU, the City will own the Garage, and finance the
construction of the Garage and Retail (to the extent required by a Retail Lease Agreement
between the Parties of even or recent date herewith (the “Retail Lease”)), up to a total
cost of (i) seventeen million dollars ($17,000,000), plus (ii) the cost for the relocation of
existing storm drains and sewer mains in order to accommodate the Development which
is allocable to the City based on the Relocation Cost Calculation (such total, the “City
Cap”), through general obligation bonds issued by the City (the “City Bonds”), paying
the debt service for such bonds from the tax increment revenue (collectively, “TIF
Revenue”) generated by the tax increment financing district anticipated for the Property.
For purposes of this Agreement the “Relocation Cost Calculation” means that, to the
extent the relocation of existing storm drains and sewer mains to the accommodate the
Development costs more than $1,338,400, the City shall be responsible for payment of all
such costs up to a total cost of $1,450,000, and for any costs above $1,450,000 the City
shall be responsible for payment of 50% of such costs;
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WHEREAS, as described in the MOU, the Developer will arrange for private financing
for (1) the construction of the Greenhouse and Apartments, and (2) any construction costs
of the Garage and Retail in excess of City Cap, or as required by the Retail Lease;
WHEREAS, the City seeks to engage the Developer for the provision of certain services
relating to the Garage, as further described herein, including oversight during design,
engineering and construction of the Garage, and management, operation, and
maintenance of the Garage upon completion of construction and the commencement of
operations, which is anticipated to be no later than the 4th anniversary of this Agreement,
on the terms and conditions set forth herein;
NOW, THEREFORE, in consideration of the mutual covenants and agreements
contained herein, and other good and valuable consideration, the receipt and sufficiency
of which are hereby acknowledged, the Parties agree as follows:
ARTICLE 1
SERVICES TO BE PROVIDED BY DEVELOPER
1.1 Construction Supervisory Services. The Developer shall assist and support the City in
the oversight and management of the architectural design, engineering, and
construction of the Garage and Retail as described below (collectively, the
“Construction Services”). The Developer shall provide, or cause to be provided,
Construction Services for the construction of the Garage and Retail, and for any
Garage or Retail upgrades mutually agreed to by the Developer and the City which
commence after the Garage and Retail are built.
1.1.1

Specifically, the Construction Services shall include the following services
provided by Developer, or a third-party engaged by Developer and approved by
the City: (a) Support the City with overall construction coordination and
contractor communications; (b) Assist the City in obtaining progress reports on
the status of the design, engineering and construction of the Garage and Retail
through meetings and/or written progress reports; (c) Assist the City in
implementing tracking tools as needed to confirm work product and milestone
completions; (d) Work with the City to identify, report and manage potential
construction risks and issues which need to be addressed; (e) Assist the City in
managing the contractor to the proposed construction and commissioning
timeline; (f) Assist the City with the identification, retention, and management of
any additional support required to complete the construction; (g) Support the City
in managing the acquisition of and compliance with required permits; (h) To the
extent needed, communicate and coordinate with the Maine Department of
Environmental Protection, City of Westbrook, Westbrook Wastewater Division,
and other relevant permitting authorities to support the construction; (i) Interact
with any other project stakeholder, as required; (j) If needed, assist and advise in
the development of a community and other communication plans as related to the
construction.
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1.1.2

The Parties shall mutually establish the budget for the design, engineering and
construction of the Garage and Retail (together, the “Construction Budget”).
The City shall provide a proposed budget to the Developer for review based on its
contracts and communications with the architect and general contractor for the
Garage and Retail. Both Parties must negotiate in good faith to approve a design
and Construction Budget and it is understood that the Construction Budget may
exceed the City Cap, provided, that, the Developer shall be solely responsible for
any and all approved construction-related costs in the Construction Budget that
exceed the City Cap.

1.2 Management Services. Upon commencement of operation of the Garage, the
Developer shall provide, or cause to be provided by third-parties engaged by
Developer and approved by the City, to the City, the management services for the
Garage described this Section 1.2 (collectively, the “Management Services”). The
Developer, or its designee, shall be responsible for the day-to-day management,
operations, and maintenance of the Garage so that it remains open and accessible to
the public, and Developer may engage employees or third parties to provide such
services. The Developer, or its designee, shall maintain all keys and access codes, as
applicable, to any private interior or Retail spaces, private access to the Retail,
Greenhouse and the Apartments, utility closets, and offices in the Garage in a secure
area, locked at all times, with controlled access by authorized personnel (which shall
include designated City personnel) only. Developer, or its designee, shall manage and
operate the Garage in compliance with all applicable laws and ordinances, and shall
be responsible on behalf of the City for monitoring whether or not the Garage is in
compliance with the same. Developer, or its designee, shall perform, or cause to be
performed, the Management Services set forth herein and such other services as may
be reasonably requested by the City consistent with the management, operation, and
maintenance of the Garage agreed to herein and as described in the O&M Plan (as
defined below). The Developer shall deal at arm’s length with all third parties and
serve the City’s interests, subject to the terms of this Agreement, as relates to the
performance of the Management Services. Developer shall be available for
communication with the City’s designee(s) and Developer or its designee shall keep
the City’s designee(s) advised of all items that, to its knowledge, affect the Garage in
any significant manner.
1.2.1

The City may engage a third party (the “O&M Provider”) to provide
Operations and Maintenance (“O&M”) services pursuant to an Operations
and Maintenance Plan (the “O&M Plan”), which O&M Provider may then be
Developer’s designee for providing the Management Services and the
Maintenance Services. Prior to entering into any such O&M Plan, the City
shall provide a draft O&M Plan to the Developer for review and feedback and
the Parties must mutually agree on the terms of the O&M Plan prior to
execution. Such O&M Plan shall include an initial O&M budget (the “O&M
Budget”), which the Parties must mutually agree upon.
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1.3 Maintenance Services. Upon commencement of operation of the Garage, the
Developer shall provide, or cause to be provided third-parties engaged by Developer
and approved by the City, to the City, maintenance services which support the
operation of the Garage, Retail, and common areas related to the Apartments and the
Greenhouse (collectively, the “Maintenance Services” and together with
Management Services and Construction Services, the “Services”). The Maintenance
Services include but are not limited to: (a) routine repairs and maintenance to the
interior and exterior of the Garage structure and Retail structure, (b) routine repairs
and maintenance to the common areas associated with the Apartments and the
Greenhouse (together, the “Common Areas”), (c) repair and replacement or
resurfacing of the floors, as reasonably necessary in the Garage, (d) maintenance,
repair and replacement of lighting and signs in and on the Garage and in Common
Areas, (d) sweeping and removal of trash, litter, and refuse in the Garage and
Common Areas, (e) painting and striping of parking areas in the Garage, (f) snow and
ice removal leading into and in the Garage and Common Areas, and (g) landscaping
services. The emergency generator located in the Garage will be installed,
maintained, repaired and replaced by the Developer for the benefit of the Apartments
and therefore is not included in the Services pursuant to this Agreement.
1.4 Standard of Performance. In performing the Services, the Developer and any
Developer designee shall (a) exercise the degree of care, skill, prudence, judgment,
and diligence, under the circumstances then prevailing, that an ordinary and prudent
provider of any or all such Services in the same region would exercise in the
performance of such Services, and (b) perform the Services in accordance with this
Agreement and any applicable laws, including any relevant permits.
ARTICLE 2
FEES AND COSTS
2.1 Capital and Maintenance Costs and Expenses. All costs associated with and incurred
in the provision of the Services provided by the Developer, including but not limited
to materials, third-party professional services (including the O&M Provider),
reasonable out-of-pocket expenses, taxes, and any Developer insurance (the
“Maintenance Costs,” and together with Capital Costs, as defined below, “Capital
and Maintenance Costs”) shall be the sole responsibility of and shall be paid
directly by the Developer. All Capital Costs (as defined below), shall be the sole
responsibility of and shall be paid directly by the Developer, except as expressly set
forth in Section 2.2 herein. For purposes of this Section, and this Agreement,
“Capital Costs” shall include (a) costs associated with rebuilding or replacing major
structural components, mechanical systems, and electrical systems of the City Garage
to a “like new” condition, (b) costs that ameliorate a material defect or design flaw of
the City Garage, or (c) costs that are identified as capital in nature by the O&M
Budget.
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2.1.1

City Costs and Expenses. The City shall be responsible for direct payment of all
utilities (water, gas, heat, light, power, telephone and fiber) supplied to the
Garage, and the City insurance costs. The City shall be responsible for providing
security cameras, surveillance, and on-premises monitoring by security
professionals, of the Garage.

2.2 City Share of Capital Costs; Developer Purchase Option. After the 28th anniversary of
this Agreement, the Developer and the City shall share, on a mutually agreeable basis,
in the Capital Costs of the Garage. If the Parties cannot come to a mutual agreement
on the sharing of Capital Costs within ninety (90) days of the commencement of the
29th anniversary of this Agreement (“Agreement Failure”), then either party may
submit the controversy to arbitration pursuant to Section 5.1 below. If an Agreement
Failure occurs, Developer shall have an option to purchase the Garage and Retail
from the City for an amount equal to the fair market value of the Garage and Retail,
as agreed by the Parties (the “Purchase Option”). The Developer shall have ninety
(90) days following the Agreement Failure to provide notice of its intent to exercise
the Purchase Option; provided that the Developer shall not (unless the Developer
agrees otherwise in writing) be required to close on the Purchase Option sooner than
that date which is one hundred eighty (180) days from and after the date that the
Developer furnishes notice of its intent to exercise the Purchase Option and a fair
market value of the Garage and Retail is established, either by the mutual agreement
of the Parties or alternatively as set forth as follows. If the Parties cannot agree on the
fair market value of the Garage and Retail after thirty (30) days following
Developer’s exercise of the Purchase Option, the Parties shall have fifteen (15) days
to mutually agree on and select an appraiser licensed in the State of Maine, with at
least five years’ experience and specific knowledge of parking garage and retail
values in Greater Portland. The fair market value as determined by the Parties’
appraiser shall be the Purchase Option price. Each Party agrees to pay one-half of the
cost of the appraisal.
2.3 Records and Annual Budget. The Developer shall keep an accounting of all Capital
and Maintenance Costs and shall report these costs in an annual budget to be
reviewed by the City. The Developer shall provide the City with reasonable access
during normal business hours to its books and records relating to Capital and
Maintenance Costs.
ARTICLE 3
TERM AND TERMINATION
3.1 Definitions. For purposes of this Article, the following terms shall have the meaning
ascribed to them below:
(a) “Bankruptcy Law” means Title 11, United State Code and any other state or
federal insolvency, reorganization, moratorium or similar law for the relief of
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debtors.
(b) “Insolvency Event” means, with respect to any Party:
a. such Party institutes a voluntary case, files a petition or consents or
otherwise institutes any similar proceedings seeking liquidation,
reorganization, dissolution, winding-up, to be adjudicated a bankrupt
or for any other relief under the Bankruptcy Law or consents to the
institution of an involuntary case thereunder against it;
b. such Party makes a general assignment for the benefit of creditors;
c. such Party applies under Bankruptcy Law for, or by its consent or
acquiescence there is an appointment of, a receiver, liquidator,
sequestrator, trustee or other officer with similar powers with regard to
such Party;
d. such Party admits in writing its inability to pay its debts generally as
they become due;
e. an involuntary case or any similar proceeding is commenced under the
Bankruptcy Law against such Party and (i) the petition commencing
the involuntary case or similar proceeding is not dismissed within
ninety (90) days following its filing, (ii) an interim trustee is appointed
to take possession of all or a portion of the Property or the Garage or
to operate all or any part of the business of such Party and such
appointment is not vacated within ninety (90) days following such
appointment or (iii) an order for relief is issued or entered therein; or
f. a court adjudges such Party to be bankrupt or makes an order requiring
the liquidation, dissolution or winding up of such Party.
(c) “Material Adverse Effect” means one or more events, occurrences, changes
or effects of whatever nature that, individually or in the aggregate, has or
could reasonably be expected to have, a permanent material adverse effect on
(a) the viability of the Garage, (b) the ability of the Garage to obtain necessary
permits for operation or continued operation, (c) the ability of the Garage to
achieve commercial operation or continue commercial operation, or (d) the
failure to close on financing sufficient to construct all, or substantially all, of
the Garage on or before December 31, 2021.
3.2 Term. The term of this Agreement shall be for a period equal to and concurrent with
the term (including any renewals thereof) of that certain Ground Lease Agreement
between the City and Developer relating to the Greenhouse portion of the Property
(the “Greenhouse Ground Lease”), commencing on the Effective Date (the
“Term”).
3.3 Termination by the Developer. The Developer may terminate this Agreement prior to
the end of the Term only as follows:
(a) upon the occurrence of an event causing a Material Adverse Effect with 30days prior written notice to the City;
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(b) immediately, upon the occurrence of a City Insolvency Event;
(c) immediately, upon the termination of the Greenhouse Ground Lease;
(d) immediately, upon the termination of that certain Ground Lease Agreement
between the City and Developer relating to the Apartments portion of the
Property; or
(e) upon any default by the City of any of its obligations under this Agreement or
under any other agreement entered into by the Parties in connection with the
Development, provided that a default shall only be deemed to have occurred if
the City fails to cure a breach of the Agreement within thirty (30) days after
written notice thereof from Developer. Notwithstanding the foregoing, if such
breach cannot be cured within thirty (30) days, and the City diligently pursues
a cure following notice, then the City shall have an additional sixty (60) days
to cure such breach.
3.4 Termination by the City. The City may terminate this Agreement prior to the end of
the Term only as follows:
(a) upon the occurrence of an event causing a Material Adverse Effect with 30days prior written notice to the Developer;
(b) immediately, upon the occurrence of a Developer Insolvency Event;
(c) upon any default by the Developer of any of its obligations under this
Agreement, provided that a default shall only be deemed to have occurred if
the Developer fails to cure a breach of the Agreement within thirty (30) days
after written notice thereof from the City. Notwithstanding the foregoing, if
such breach cannot be cured within thirty (30) days, and the Developer
diligently pursues a cure following notice, then Developer shall have an
additional sixty (60) days to cure such breach; or
3.5 Sale of the Garage. This Agreement shall terminate automatically and immediately
upon the sale of the Garage by the City to a third-party; subject, however, to the
Developer’s right of first refusal set forth in Section 3.7 herein. For the purposes of
this Section “sale” shall not include the routine leasing of the Garage parking rights
(not including a ground lease or other lease which effectively operates as a sale) or
mortgaging of any portion of the Garage.
3.6 Right of First Refusal. City hereby grants to Developer a right of first refusal (the
“ROFR”) to purchase the Garage, together with all improvements thereon, upon the
same terms and conditions as contained and set forth in any bona fide contract (the
“Accepted Contract”) entered into by and between City for the purchase of the
Garage. City will give Developer written notice (the “Contract Notice”) of the
execution of the Accepted Contract, which notice shall include a copy of the
Accepted Contract and of the deposit or down payment delivered in connection
therewith. Developer shall have the right until 6:00 p.m. (Portland, Maine time) on
that date (the “Trigger Date”) which is 180 days after the receipt of the Contract
Notice by the Developer to notify City in writing (the “Exercise Notice”) that it is
exercising the ROFR and will purchase the Garage on the terms of the Accepted
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Contract; provided, however, that Developer: (a) shall have the right to make
payment in cash of the purchase price set forth in the Accepted Contract, (b) shall not
(unless the Developer agrees otherwise in writing) be required to close the purchase
of the Garage sooner than that date which is 60 calendar days from and after the date
that the Developer furnishes (or is deemed to have furnished) the Exercise Notice. If
Developer fails to timely exercise the ROFR, City shall be free to sell the Garage to
the purchaser identified in the Accepted Contract, provided such sale is upon the
terms set forth in the Accepted Contract and is consummated within 180 days after
the Trigger Date, such consummation being evidenced by the execution and delivery
of a deed to the Garage, or the recording thereof in the Cumberland County Registry
of Deeds. In the event of a sale consummated in accordance with the foregoing
provisions, the ROFR shall expire as to the Garage. If the sale of the Garage is not so
consummated, the ROFR will continue in full force and effect as to the Garage. City
covenants and agrees that it will not convey the Garage except pursuant to an
Accepted Contract and otherwise in strict conformity with this Agreement.
3.7 Exclusion of Retail Space. Notwithstanding the provisions set forth in Section 3.6
hereof, in the event Landlord divides the approximate 7000 square-feet of first
floor/street-level retail space located in the Garage, plus loading dock area, the
general location of which is depicted on said Schedule 1 (the “Retail Space”) from the
Garage, such that the Retail Space has become a separate legal unit (such as a
condominium unit or units, co-op, or other transferable interest in land), the ROFR
herein shall not be applicable to the Retail Space.
3.8 Term of ROFR. The ROFR shall be perpetual in nature, however, it shall
automatically terminate upon the earlier of the (i) conveyance of the Garage to
Developer; (ii) the conveyance of the Garage to one or more unrelated parties
pursuant to the procedures set forth in Section 3.6 hereof; or (iii) the termination of
this Agreement. Upon the termination of the ROFR, Developer shall, upon the written
request of City, deliver to City a signed and acknowledged document stating that the
ROFR has terminated and that Developer expressly relinquishes all rights under this
ROFR.
3.9 Final Accounting and Deliveries. On termination of this Agreement for any reason, the
Developer shall cooperate with the City to accomplish an orderly transfer of the
operation and management of the Garage to a party designated by the City and deliver
to the City (and to any other party as designated by the City) all books and records
maintained by the Developer regarding the Garage and shall work with the party
designated by the City to cause an orderly transition of the management of the Garage
without detriment to the rights of the City or to the continued management of the
Garage.
ARTICLE 4
LIMITATION OF LIABILITY
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4.1 LIABILITY LIMITATION. IN NO EVENT WILL ANY PARTY TO THIS
AGREEMENT BE LIABLE TO ANY OTHER PARTY OR ANY THIRD PARTY
FOR ANY SPECIAL, INDIRECT, INCIDENTAL, EXEMPLARY, PUNITIVE OR
CONSEQUENTIAL DAMAGES IN ANY MANNER IN CONNECTION WITH OR
ARISING OUT OF THIS AGREEMENT, REGARDLESS OF THE FORM OF
ACTION OR DISPUTE RESOLUTION OR THE BASIS OF THE CLAIM OR
WHETHER OR NOT THE PARTY HAS BEEN ADVISED OF THE POSSIBILITY
OF SUCH DAMAGES. EACH PARTY’S TOTAL OUT-OF-POCKET LIABILITY
HEREUNDER (EXCLUSIVE OF INSURANCE COVERAGE FOR SUCH LIABILITY)
SHALL NOT EXCEED SEVEN HUNDRED FIFTY THOUSAND U.S. DOLLARS
($750,000).

ARTICLE 5
DISPUTES
5.1 Dispute Resolution. Any controversy or claim arising out of or relating to this
Agreement or any breach thereof shall be settled by arbitration in the State of Maine,
to be conducted in accordance with the Rules of the American Arbitration Association.
The determination of the arbitrator in such proceeding shall be final, binding and nonappealable, and judgment upon the award rendered by the arbitrator may be entered in
any court having jurisdiction thereof.
5.2 Equitable Relief. Notwithstanding the foregoing paragraph, a Party may seek a
restraining order, temporary injunction, or other provisional relief in any court with
jurisdiction over the subject matter of the dispute and sitting in the State of Maine, if
such Party in its sole judgment believes that such action is necessary to avoid
irreparable injury or to preserve the status quo ante.
ARTICLE 6
INSURANCE
6.1 Developer Insurance. Throughout the Term, the Developer shall maintain, or cause to
be maintained, insurance coverage, with a good and solvent insurance company or
companies licensed to do business in the State of Maine, selected by Developer and
approved by the City in its reasonable discretion, in the minimum amounts as follows:
(a) Workers’ Compensation Insurance in accordance with the statutory requirements
of each state in which the Services are to be performed and any other state in
which the Developer operates.
(b) Employer’s Liability Insurance of not less than Five Hundred Thousand Dollars
($500,000) each accident for bodily injury by accident.
(c) Business Auto Liability Insurance covering owned, hired, and non-owned
vehicles in the amount of One Million Dollars ($1,000,000).
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(d) Commercial General Liability Insurance in a combined single limit of One
Million Dollars ($1,000,000) per occurrence and Two Million Dollars
($2,000,000) in the aggregate (which limits can be satisfied with a combination of
primary, umbrella and/or excess coverage), including products/completed
operations, contractors liability coverage, bodily injury or death of persons, and/or
loss of or damage to property of parties other than the Developer.
(e) Professional Liability Insurance of covering the Services provided hereunder.
Such insurance shall name the City as an additional insured and contain an agreement
that such policy shall be non-cancelable without at least 10 days’ written notice to the
City.
6.2 City Insurance. Throughout the Term, the City, shall maintain insurance coverage,
with a good and solvent insurance company or companies licensed to do business in
the State of Maine, selected by the City, in the minimum amounts as follows:
(a) “All-risk” property insurance in an amount equal to the full replacement cost of
all improvements on the Property associated with the Garage and Retail, including
business interruption insurance;
(b) Boiler and machinery insurance;
(c) Commercial General Liability Insurance in a combined single limit of One
Million Dollars ($1,000,000) per occurrence and Two Million Dollars
($2,000,000) in the aggregate (which limits can be satisfied with a combination of
primary, umbrella and/or excess coverage), including products/completed
operations, contractors liability coverage, bodily injury or death of persons, and/or
loss of or damage to property of parties other than the City.
(d) To the extent the Property is located in a flood zone identified by the Federal
Emergency Management Agency, flood insurance;
(e) Any such other insurance as may be reasonably required by any tenant or lender
associated with the Greenhouse, Apartments or the Retail; and
(f) Builder’s Risk policy sufficient to cover the entire Development.
Such insurance shall name the Developer as an additional insured and contain an
agreement that such policy shall be non-cancelable without at least 10 days’ written
notice to the Developer.
6.3 Additional Insured; Waiver of Subrogation. All Insurance policies required by this
Agreement, shall name the other Party as an additional insured, and all policies shall
contain a waiver of subrogation against the other Party or its agents, contractors,
employees, licensees or invitees on account thereof. Each Party shall provide, upon
request, a copy of an endorsement providing this coverage.
ARTICLE 7
REPRESENTATIONS AND WARRANTIES
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7.1 Representations and Warranties.
7.1.1 The Developer represents and warrants to the City that:
(a) Due Organization. It is a duly organized, validly existing entity and is in good
standing under the laws of the jurisdiction of its formation.
(b) Power and Authority. It has full legal right, power and authority to enter into this
Agreement and perform its obligations under this Agreement. It has taken all
appropriate and necessary action to authorize its execution, delivery and
performance of this Agreement, and this Agreement constitutes a legal, valid and
binding obligation of Developer, enforceable against Developer in accordance
with its terms, except to the extent enforceability may be limited by applicable
bankruptcy, insolvency or similar laws affecting the rights of creditors generally
or by general principles of equity.
(c) No Conflict. The execution, delivery and performance by Developer of this
Agreement, the compliance with the terms and provisions hereof, and the carrying
out of the transactions contemplated hereby, (i) do not conflict with and shall not
result in a breach or violation of any of the terms or provisions of the
organizational documents of Developer and (ii) do not conflict with and shall not
result in a breach or violation of any of the terms or provisions of any existing
applicable laws affecting Developer, or any agreement or instrument by which
Developer is bound, or constitute or shall constitute a default thereunder.
7.1.2 The City represents and warrants to the Developer that:
(a) Power and Authority. It has full legal right, power and authority to enter into this
Agreement and perform its obligations under this Agreement. It has taken all
appropriate and necessary action to authorize its execution, delivery and
performance of this Agreement, and this Agreement constitutes a legal, valid and
binding obligation of the City, enforceable against the City in accordance with its
terms, except to the extent enforceability may be limited by applicable
bankruptcy, insolvency or similar laws affecting the rights of creditors generally
or by general principles of equity.
(b) No Conflict. The execution, delivery and performance by the City of this
Agreement, the compliance with the terms and provisions hereof, and the carrying
out of the transactions contemplated hereby, (i) do not conflict with and shall not
result in a breach or violation of any of the terms or provisions of the City Charter
or City Code of Ordinances, and (ii) do not conflict with and shall not result in a
breach or violation of any of the terms or provisions of any existing applicable
laws affecting the City, or any agreement or instrument by which the City is
bound, or constitute or shall constitute a default thereunder.
ARTICLE 8
MISCELLANEOUS
8.1 Notices. All notices, demands and other communications hereunder shall be in writing
and shall be given by one party to the other either: (i) by first class mail, postage
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prepaid, registered or certified, return receipt requested, to the address set forth below;
(ii) by hand delivery to the address set forth below; (iii) by Fed Ex, or similar overnight
express mail, prepaid, to the address set forth below; (iv) by email to the email
addresses listed below, if any. All notices shall be deemed to have been duly given if
postmarked prior to the expiration date and time specified herein (in the case of
mailing) or upon delivery (if hand delivered) or when delivered to a Fed Ex (or similar
overnight delivery service) courier or office at the time indicated on the proof of
delivery (if sent by overnight delivery service) or upon time of confirmed receipt by
the recipient (excluding any read receipts or auto-replies) in case of emails.
IF TO THE CITY:
City of Westbrook
2 York Street
Westbrook, Maine 04092
Attn.: City Administrator
IF TO THE DEVELOPER:
TDB LLC
775 Main Street
#187 Westbrook, Maine 04092
Attn.: Greg Day
Email: greg@tdb-llc.org
8.2 Choice of Law. Regardless of the place of contracting, place(s) of performance or
otherwise, this Agreement and all amendments, modifications, alterations or
supplements hereto, shall be governed and interpreted in accordance with the laws of
the State of Maine without regard to the principles of conflicts of law or any other
principle that might apply the law of another jurisdiction.
8.3 Entire Agreement. This Agreement embodies the entire agreement and understanding
of the Parties hereto, and supersedes all prior or contemporaneous written or oral
communications or agreements between them, regarding the subject matter hereof. This
Agreement may only be amended by written agreement between the Parties.
8.4 Counterparts. This Agreement may be executed in one or more counterparts each of
which will be deemed an original, but all of which together shall constitute one and the
same instrument.
8.5 Further Assurances. Each of the Parties shall execute any other documents and take
any other actions as may be reasonably necessary to carry out the intent and purpose of
this Agreement.
8.6 Severability. If any provision of this Agreement or the application thereof shall be
found by any arbitral panel or court of competent jurisdiction to be invalid, illegal or
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unenforceable to any extent and for any reason, this Agreement shall be adjusted rather
than voided, if possible, in order to achieve the intent of the Parties. In any event, the
remainder of this Agreement and the application of such remainder shall not be affected
thereby and shall continue to be valid and enforceable.
8.7 No Waiver. The failure of a Party at any time to require performance by any other
Party of any provision of this Agreement shall in no way affect the right of such Party
to require performance of that provision. Any waiver by a Party of any breach of any
provision of this Agreement shall not be construed as a waiver of any continuing or
succeeding breach of such provision, a waiver of the provision itself or a waiver of any
right under this Agreement.
8.8 No Third-Party Rights. Except as expressly provided in this Agreement, nothing in this
Agreement is intended to confer any rights, benefits or obligations to any person other
than the Parties to this Agreement and their respective successors and permitted
assigns. No person shall have any right, separate and apart from the rights of the Parties,
to enforce any provision of this Agreement or to compel any Party to comply with the
terms of this Agreement.
8.9 Independent Contractor Status. The Developer shall be deemed to be an independent
contractor to the City. Nothing contained in this Agreement shall create or be deemed
to create the relationship of employer and employee, and no Party to this Agreement
shall, by reason hereof, be deemed to be a partner or a joint venture of any other Party
hereto in the conduct of their respective businesses and/or the conduct of the activities
contemplated by this Agreement except as otherwise agreed in writing.
8.10 Survival. In the event this Agreement expires or is terminated, this Agreement shall
become null and void and of no further force and effect, except the Developer’s Fee
shall be due through the effective date of the expiration or termination and the
provisions relating to indemnification and liability limitation shall survive such
expiration or termination.
8.11 Assignability. Parties may not assign this Agreement to any other person without
the express prior written consent of the other Party or its successor in interest, as
applicable, except as expressly provided in this Agreement; provided, however, that
the Developer may collaterally assign this Agreement to any lender or financing party,
including to a Trustee acting on behalf of bondholders.

[Signature Page Follows]
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first
above written.

CITY OF WESTBROOK
______________________
By:
Its:

TDB LLC
______________________
By: Greg Day
Its: Manager
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date: May 17, 2021
Order: 2021-50
Authorizing Ground Lease Agreement with TDB, LLC for Farm Project (Vertical Harvest)
That the Westbrook City Council hereby authorizes the Mayor, or his designee, to enter into a
ground lease agreement with TDB, LLC for a portion of the parcel located at the intersection of
William Clarke Drive and Mechanic Street for a period of 99 years at a rate of $1.00 total for the
construction of the Vertical Harvest urban greenhouse, as outlined in the attached exhibit.
First Reading: May 17, 2021
Second and Final Reading:

Attest:

______________________________________
City Clerk

______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

REQUEST FOR COUNCIL ACTION
PROPOSED TITLE: Authorizing Ground Lease Agreement with TDB, LLC for Farm Project
(Vertical Harvest)
REQUESTED BY:

Daniel Stevenson

DATE:

5/17/2021

SUMMARY:
See memo attached to Order 2021-49.
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Greenhouse
GROUND LEASE AGREEMENT
THIS GROUND LEASE AGREEMENT made as of the ___ day of May, 2021, by and
between the CITY OF WESTBROOK, a Maine municipal corporation with a principal

place of business and mailing address of 2 York Street, Westbrook, Maine 04092
(hereinafter referred to as “Landlord”), and TDB LLC, a Maine limited liability company with a
mailing address of 775 Main Street, #187, Westbrook, Maine 04092 (hereinafter referred to as
“Tenant”).
W I T N E S S E T H:
WHEREAS, Landlord is the owner of real property located at the intersection of
Mechanic Street and William Clarke Drive, Westbrook, Maine, said real property being
generally depicted as Lot 7A on the City of Westbrook Tax Map 32 (the “Property”); and
WHEREAS, Landlord desires to lease a portion of said Property, and appurtenant and
easement rights as more particularly described herein, to Tenant, and Tenant desires to lease such
real property and appurtenant rights and easements from Landlord, to construct a hydroponic
greenhouse facility (the “Building”), which are generally depicted on the subdivision plan, site
plan and elevation plans attached hereto as Exhibit A; and
NOW, THEREFORE, in consideration of the foregoing and the mutual covenants and
agreements contained herein, Landlord and Tenant hereby agree as follows:
SECTION 1.
Leased Premises; and Easements: Landlord hereby leases, demises and lets to
Tenant, and Tenant hereby leases, takes and hires from Landlord, for the term and upon and
subject to the terms, conditions, covenants and provisions set forth in this Lease, the premises
described in Exhibit B attached hereto, sufficient to contain the proposed Building, free and clear
of all liens and encumbrances (other than those matters set forth herein or in any schedules or
exhibits attached hereto, none of which shall interfere with the use and enjoyment of the Leased
Premises or unreasonably interfere with the construction, use and operation of the Building),
together with any and all appurtenances, rights, privileges and easements benefiting, belonging
or pertaining thereto, including any easements (including Easements, as defined below) granted
subsequent to the date hereof (the “Leased Premises”). Exhibits A and B, including the location
and depiction of the Easements described below, shall be updated periodically by way of
substitute exhibits to this Lease as necessary to accurately reflect the approved construction
plans, as they may be modified by the mutual consent of Landlord and Tenant, to assure the
Leased Premises meet all code regulations and conditions of approval, and to control appurtenant
easements and rights to the Leased Premises reasonably sufficient to operate as hydroponic
greenhouse within the bounds of the described Leased Premises.
The Leased Premises include the following easements which are hereby granted by Landlord to
Tenant, its successors and assigns, and all other easements granted under this Lease (collectively,
the “Easements”; each, an “Easement”):
1.

Easements for access, ingress and egress over, across and under the Property, to
1
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and from the Leased Premises by foot or by vehicle from William L. Clark Drive, Mechanic
Street and any other public or private way adjacent to the together with the right to install
utilities and related services, including communications, public water supply, public sanitary
sewer, storm drains, electric, cable TV, natural gas and all other utilities necessary to serve all
parts of the Building, above and below ground within the easement areas depicted on Exhibit B.
It is acknowledged and agreed that the rights granted herein are intended to be sufficient to allow
the commercial development of the Leased Premises as contemplated herein. In connection with
the exercise of Tenant’s rights hereunder, Tenant may enter upon, construct and maintain and use
driveways, accessways and other improvements upon the Property and install utility lines,
drainage, curbing and all other improvements above and below ground as are necessary for
access to and development of the Leased Premises and the improvements related thereto,
provided, however, that: i) any such work shall be performed in a good and workmanlike manner
and at Tenant’s expense and risk; ii) Tenant shall use commercially reasonable efforts to
minimize disruption of any activities or business operations on the Property; iii) Tenant shall,
upon completion of any work, repair any damage to the Property caused by such work; and iv)
any improvements by Tenant shall be consistent with any and all Tenant’s permits and
approvals.
2.
An easement in common with Landlord and others to whom Landlord grants
rights, to use all common areas on the Property, and within the parking garage Landlord is
constructing on the Property (the “City Garage”) and any common improvements to be built and
attached to the City Garage, including (to the extent constructed and available as a common
area), the elevator designated for City Garage parking users, and the terrace and green space on
the rooftop of the City Garage; and
3.
A temporary construction easement during any reasonable period of construction
by Tenant for the purposes of staging, storing materials, machinery and equipment during any
construction, installation, operation, maintenance, repair, reconstruction, replacement, relocation,
or removal of improvements and to enter the Property from time to time with workers, vehicles,
equipment, tools, and machinery for all the purposes set out in this Easement. This Temporary
Easement shall be located in the area(s) designated or depicted on Exhibit B-1 as “Temporary
Construction Easement Area.”
With respect to the Easements, the parties agree to mutually cooperate to create, modify
and revise the legal descriptions thereof from time to time to accommodate the final plans and
locations of improvements and to attach all necessary substitute or supplementary exhibits to the
Lease to reflect such revised descriptions. The Easements are an integral part of the Leased
Premises. If in the course of developing the Building, Tenant or Landlord identifies additional
rights that in its reasonable judgment should be included as an Easement, Landlord and Tenant
agree to mutually cooperate to prepare and attach all necessary substitute or supplementary
exhibits to this Lease to add such rights expressly as Easements.
SECTION 2.

Term:

(a)
The term of this Lease shall Commence on the Commencement Date, as
hereinafter defined and shall continue thereafter for a period of ninety-nine (99) years (the
“Term” or “term”), unless sooner terminated in accordance with the terms and conditions hereof.
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The “Commencement Date,” as used herein, shall mean the date of the signature of the
last party to execute this Lease.
SECTION 3.
Rent: Base Rent for the entirety of the Lease Term shall be $1.00, due and
payable by Tenant to Landlord upon execution of this Lease, receipt of which is hereby
acknowledged.
SECTION 4.

Use and Restrictions:

(a)
The Tenant currently intends to use the Leased Premises for the construction,
development, maintenance, repair, replacement, management and operation of a hydroponic
greenhouse facility, and any other approved improvements created or designed to serve such
purpose, including utilities and any other reasonably related improvements in connection with
such use (the “Permitted Use”). Landlord agrees to execute and deliver to Tenant from time to
time easements in favor of various utilities as required to serve the Leased Premises. The Leased
Premises may be used for the Permitted Use and, with the consent of Landlord, which shall not
be unreasonably withheld or delayed, any other lawful use that is also a permitted use under the
Westbrook Land Use Ordinance dated December 3, 1973, as amended (the “Land Use
Ordinance”), and any and all other ordinances then in effect in the City of Westbrook.
(b)
Tenant further agrees to conform to the following provisions during the entire
term of this Lease:
(i)
No auction, fire or bankruptcy sales may be conducted within the Leased
Premises without the previous written consent of the Landlord, except for auction
sales conducted by the Leasehold Mortgagee (defined herein) on the Leased
Premises, which shall require the consent of Landlord, which consent shall not be
unreasonably withheld, delayed or conditioned, pursuant to any Landlord
agreement with said Leasehold Mortgagee.
(ii)
Tenant shall not use the sidewalks in the vicinity of the Leased Premises
for active business purposes and shall not place items for sale, obstructions,
banners, or signs in and around the sidewalk area without the previous written
consent of the Landlord.
(iii)
Tenant shall not perform any act or carry on any practice which may
damage the Leased Premises or any adjacent premises or cause any offensive
odors or loud noise to constitute a nuisance or a menace, as defined in City of
Westbrook ordinances. Tenant shall arrange for the proper disposal of all trash,
rubbish, recyclables, compostable material, food waste, and waste oil generated
by the operations on the Leased Premises, and shall ensure that such trash,
rubbish, recyclables, compostable material, food waste, and waste oil are not
scattered on the Leased Premises or adjacent premises.
SECTION 5.

Parking: There are no parking rights provided as part of this Lease.

SECTION 6.

Taxes and Utilities:

3
Page 105 of 193

(a)
Tenant shall pay all real estate taxes, personal property taxes, and utility and
maintenance expenses for the Leased Premises. It is intended that this is a net, net, net lease.
(b)
Tenant, during the term of this Lease, as additional rent, shall pay and discharge
punctually as and when the same shall become due and payable, all taxes (including without
limitation all real estate taxes, for the Building and personal property taxes, if any), special and
general assessments, water fees, sewer fees and other governmental impositions and charges of
every kind and nature whatsoever, extraordinary as well as ordinary, except as otherwise
provided in this Section (hereinafter referred to as “Taxes”), and each and every installment
thereof which shall or may during the term of this Lease be charged, levied, laid, assessed,
imposed, become due and payable, or a lien upon, or with respect to, the Leased Premises or any
part thereof, and any buildings, appurtenances, or equipment thereon or therein or any part
thereof, together with all interest and penalties thereon, under or by virtue of all present or future
laws, ordinances, requirements, orders, directives, rules and regulations of the federal, state,
county and municipal governments and of all other governmental authorities whatsoever (all of
which shall also be included in the term “Taxes” as heretofore defined); and, if not otherwise
billed directly to Tenant by the providers, all sewer rents and charges for water, steam, gas, heat,
hot water, electricity, light and power, and other service or services furnished to the Leased
Premises during the term of this Lease (hereinafter referred to as “Utility Expenses”). Landlord
agrees to promptly deliver to Tenant any tax or utility bills relating to the Leased Premises that
are delivered to Landlord.
(c)
Landlord and Tenant shall use their best efforts to have all Utility Expenses for
services provided to the Leased Premises metered and charged directly to Tenant. In the event
any of the Utility Expenses are charged to Landlord, Landlord shall have the right to pay such
Utility Expenses directly to the service provider and collect such Utility Expenses for use of the
Leased Premises from Tenant as additional rent, based on reasonable prorations of the entire
charge.
(d)
All such Taxes, which shall become payable during each of the calendar or fiscal
tax years, as the case may be, in which the term of this Lease commences or terminates, shall be
equitably apportioned pro rata between Landlord and Tenant in accordance with the respective
portions of such year during which such term shall be in effect.
(e)
In the event Tenant fails to pay Taxes on the Leased Premises, then Landlord
shall have the right to pay such Taxes owed and collect such amounts from Tenant. In addition,
upon Tenant’s failure to pay any such taxes, Landlord shall have the right, at its option, to
commence collecting one-twelfth (1/12) of the annual Taxes owed by Tenant with each monthly
rent payment required to be made by Tenant under this Lease (the “Landlord Escrow”). The
Landlord Escrow shall be subordinated to any reserve requirements imposed by the holder or
holders of Leasehold Mortgages upon the Building.
SECTION 7.

Construction of Buildings and Improvements:

(a)
Tenant, at its own cost and expense shall construct, develop, and locate the
Building and other improvements on the Leased Premises in accordance with the plans submitted
to and approved by Landlord, and the City of Westbrook Planning Board, as those may be
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updated and amended. The same shall be constructed without cost or expense to Landlord, in
accordance with the requirements of all laws, ordinances, codes, orders, rules and regulations of
all governmental authorities having jurisdiction over the Leased Premises and Property. Tenant
shall, at its expense, cause the Leased Premises to be developed, improved and maintained, in
accordance with plans approved by Tenant and Landlord and all pertinent governmental
authorities. Tenant shall arrange, at its expense, for the development of such plans. Except as
noted above and as otherwise set forth herein, Tenant shall also be responsible for paying all
costs and expenses associated with all off-site work required to be performed in connection with
the development of the Building on the Leased Premises, including without limitation all
obligations imposed on Tenant by permitting authorities, installation of utilities and other
improvements related to the Building.
(b)
Landlord shall be responsible for constructing the City Garage including the
Leased Premises, and relocating any existing storm drains and sewer mains in order to
accommodate the Tenant’s Building, and necessary utilities and appurtenances serving the
Building; provided, that Landlord’s obligations are subject to the limitations as to funding
approved by the City of Westbrook City Council.
(c)
Throughout the duration of this Lease, Tenant agrees that all installations of or in
any buildings, structures, and improvements that may be erected on the Leased Premises by
Tenant, including, but not limited to, all plumbing, electrical, heating, air conditioning, safety
equipment, and ventilation equipment and systems, and all other equipment, will be installed,
operated, and maintained in accordance with the law and with the regulations and requirements
of any and all governmental authorities, agencies, or departments having jurisdiction thereof,
without cost or expense to Landlord.
(d)
If, at any time during the term of this Lease, any liens or claims of mechanics,
laborers, or material suppliers shall be filed against the Leased Premises or fixtures of Tenant, or
any part or parts thereof, for any work, labor, or materials furnished, alleged to have been
furnished or to be furnished pursuant to an agreement by Tenant or any person holding
thereunder, Tenant, within sixty (60) days after the date of the filing or recording of any such
lien, or the filing or recording of any notice of intention to file a lien or claim of lien at Tenant’s
own cost and expense, shall cause the same to be discharged by payment, bond, or otherwise, or
at the option of Tenant, Tenant shall deposit, in trust, with Landlord or a bank or financial
institution duly licensed to do business in the State of Maine or other mutually agreed upon
escrow agent, a sum of money equal to the amount of such recorded lien, plus twenty-five
percent (25%) thereof, to be applied either (a) to such portion of the amount, if any, as may be
determined to be due and owing to the lien or in a final judgment of a court of competent
jurisdiction, when and if such final judgment is no longer subject to appeal, or (b) to the payment
of the lien or of all or a portion of said sum when and if written notice shall be sent by Tenant
expressly authorizing such payment. Tenant shall also promptly reimburse Landlord for all of its
expenses, losses and costs, including reasonable attorney fees, attributable to any such lien
claims.
(e)
Notwithstanding the foregoing, Tenant shall have the right to contest or review
any such claim or lien by appropriate legal proceedings and in the event of any such contest or
review, Tenant shall prosecute the contest with reasonable diligence, at Tenant’s sole expense,
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and Tenant shall at all times effectually stay or prevent any official or judicial sale of the Leased
Premises and Tenant shall pay or otherwise satisfy any final judgment (unless Tenant shall
appeal the same, in which event the judgment entered on last appeal shall be the determining
factor) which may be entered against it and thereafter promptly procure record satisfaction of the
lien. Notwithstanding the foregoing, Tenant shall promptly pay all such liens and claims if at
any time the Leased Premises or any part thereof shall then be subject to imminent forfeiture
without any right of redemption.
(f)
Tenant may not erect on the Leased Premises, building(s), or improvements,
structures, landscaping, utility systems, and appurtenances thereto apart from those associated
with the initial development of the Property, except in accordance with such plans and drawings
approved in writing in advance by Landlord, which approval will not be unreasonably delayed,
withheld or conditioned.
(g)
Subject to the terms of clause (h) of this Section 7 and Section 23, title to any
building or improvements situated or erected on the Leased Premises (other than common utility
lines), including the Building, and the Building-related equipment and other items installed
thereon and any alteration, change or addition thereto shall remain in Tenant; and Tenant shall be
entitled to take and deduct all depreciation and other deductions and tax credits related thereto on
Tenant’s income tax returns for the Building or buildings, Building-related equipment and/or
other items, improvements, expenditures, additions, changes or alterations.
(h)
On the expiration or any earlier termination of this Lease (unless terminated by
Tenant as a result of a default by Landlord or by mutual consent of Landlord and Tenant), Tenant
shall quit and surrender to Landlord the Leased Premises, and the Building and all improvements
then thereon, subject to reasonable wear and tear in accordance with the provisions of Section
23.
SECTION 8.
Maintenance: Landlord shall have no obligation to maintain or repair the
Leased Premises or any improvements thereon. During the term of this Lease, Tenant shall, at
its expense, maintain in good repair and condition the Leased Premises, reasonable wear and tear
and casualty only excepted. By way of clarification, and notwithstanding the foregoing, Tenant
shall have no obligation to repair or maintain any Easement improvements or installations that
are not installed or constructed by Tenant, excepting damage or harm caused thereto by Tenant,
its agents or invitees. In the event Tenant fails to properly maintain the Leased Premises, then
Landlord may, at its option, undertake such maintenance as it deems reasonably necessary and
charge all expenses incurred in connection therewith to Tenant as additional rent hereunder.
During the term of this Lease, Landlord shall, at its expense, maintain or cause to be maintained
in good repair and condition the City Garage and its systems and equipment, reasonable wear
and tear and casualty only excepted.
SECTION 9.
Requirements of Public Authority: During the term of this Lease, Tenant
shall, at its own cost and expense, promptly observe and comply with all present and future laws,
ordinances, requirements, orders, directives, rules and regulations of the federal, state, county,
town and city governments and of all other governmental authorities affecting the Leased
Premises or appurtenances thereto or any part thereof whether the same are in force at the
commencement of the term of this Lease or may in the future be passed, enacted or directed.
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SECTION 10. Access to Premises: Landlord shall have the right, upon reasonable prior
notice to Tenant, and subject to the terms of any permitted subleases, to enter upon the Leased
Premises at all reasonable times to examine the same provided such entry shall not unreasonably
interfere with the use then being conducted on the Leased Premises or interfere with the rights of
subtenants within the Building.
SECTION 11. Assignment and Subletting: With the advance written approval of Landlord,
which shall not be unreasonably conditioned or delayed, Tenant may assign or sublease, all or
any portion of the Leased Premises and may permit any subtenant or subtenants to assign or
sublease this Lease or any sublease of all or any part of the Leased Premises so long as such
assignee, sublessee, mortgagee, etc., in Landlord’s reasonable discretion, is capable of
performing all financial obligations owing to Landlord under the Lease. Upon any assignment of
this Lease, Tenant shall remain obligated under this Lease unless Landlord agrees otherwise in
writing and receives a written agreement whereby the assignee agrees to assume such obligations
and liabilities as a direct obligation to Landlord. Notwithstanding the foregoing, Tenant or its
permitted assignees or subtenants may pledge, mortgage or otherwise provide the leasehold and
Lease and/or Building and improvements to any Leasehold Mortgagees or lenders without the
consent of Landlord.
SECTION 12. Landlord’s Services: Except as otherwise provided herein, Landlord shall not
be obligated to provide any services to Tenant.
SECTION 13. Signage: Tenant may, without cost or expense to Landlord, at any time and
from time to time, place or permit to be placed signs, outdoor lighting devices and advertising
matter outside of the Building constructed on the Leased Premises, and remove them or permit
them to be removed, provided (i) the signs, lighting devices or advertising matter are in full
compliance with the Land Use Ordinance, and all requirements of law pertaining thereto,
including any conditions of approval as may be imposed by the City of Westbrook, and (ii)
Tenant receives the prior approval of Landlord as to the size, number, location, and design of
such sign(s), such approval not being unreasonably withheld, conditioned or delayed. Landlord
hereby agrees to execute any applications and consents that are reasonably required by
governmental authorities for the construction, establishment or placement of such signs, but no
such applications or consents shall impose any liability on Landlord by virtue of the erection or
maintenance of any of said signs and Tenant covenants and agrees to indemnify, save Landlord
harmless and defend, from any liability for damages or injuries including property damage and
reasonable attorney fees, that may be sustained by anyone by reason thereof.
Except as aforesaid, Tenant shall have no right to place any signs at any location outside
of the Leased Premises without the prior written consent of Landlord, which consent may be
withheld, in its sole discretion.
Tenant also shall not be restricted in its placement of signs inside of the Building, or on
the windows of the Leased Premises, provided that in each instance it complies with all
applicable laws, regulations, and ordinances.
SECTION 14.

Indemnity:
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(a)
Subject to the provisions of this Lease, Tenant shall indemnify and save harmless
Landlord from and against any and all liability, damage, penalties, claims or judgments arising
from injury to person or property damage sustained by anyone in and about the Leased Premises,
other than injury or damage caused by Landlord’s gross negligence or intentional acts. Tenant
shall, at its own cost and expense, defend (and pay attorney’s fees in connection with) any and
all suits or actions which may be brought against Landlord or in which Landlord may be
impleaded with others upon any such above mentioned matter, claim or claims.
(b)
Subject to the provisions of this Lease, and except to the extent arising from its
own gross negligent act(s), gross negligent omission(s) or intentional act(s), Landlord shall not
be responsible or liable for any damage or injury to any property, fixtures, buildings or other
improvements, or to any person or persons, at any time on the Leased Premises, including any
damage or injury to Tenant or to any of Tenant’s officers, agents, servants, employees,
contractors, customers or subtenants, arising from the use or occupancy of the Leased Premises,
provided, however, Landlord shall indemnify Tenant for its gross negligent acts or gross
negligent omissions or intentional acts. Notwithstanding the foregoing, the indemnity provided
under this Section shall not be construed as a waiver of Landlord’s right to assert any and all
defenses in response to claims made against Landlord, its officers, agents, or employees pursuant
to the Maine Tort Claims Act or any other privileges or immunities as may be provided by law.
(c)
Tenant agrees to look solely to Landlord’s interest in the Property for recovery of
any judgment from Landlord; it being agreed that Landlord, and any employee or beneficiary of
Landlord, are not personally liable for any such judgment. The provision contained in the
foregoing sentence shall not limit any right that Tenant might otherwise have to obtain injunctive
relief against Landlord or Landlord’s successors in interest, or any other action not involving the
personal liability of Landlord.
SECTION 15.

Insurance:

(a)
Tenant shall provide at its expense, and keep in force during the term of this
Lease, general liability insurance with a good and solvent insurance company or companies
licensed to do business in the State of Maine, selected by Tenant and approved by Landlord in its
reasonable discretion, in the amount of at least Three Million Dollars ($3,000,000) with respect
to injury or death, and Five Million Dollars ($5,000,000) with respect to damages to property,
occurring in or about the Leased Premises. Such policy or policies shall name Landlord as an
additional insured. Tenant agrees to deliver certificates of such insurance to Landlord. Such
insurance shall name Landlord as an additional insured and contain an agreement that such
policy shall be non-cancelable without at least 10 days’ written notice to Landlord.
(b)
During the term of this Lease, Tenant shall keep the Building and improvements
erected by Tenant on the Leased Premises at any time insured, against loss or damage by fire,
and those casualties covered by the customary extended coverage endorsements, in an amount
equal to at least one hundred percent (100%) of the full or sound insurable value of the Building
and improvements. Subject to the prior rights of any lender to Tenant with respect to such
proceeds in the event Tenant is in default in respect of its obligations to such lender, all proceeds
payable at any time and from time to time by any insurance company under such policies shall
be payable to Tenant and may be used by Tenant for the reconstruction of the damaged
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improvements. Landlord shall, at Tenant’s cost and expense, cooperate fully with Tenant in
order to obtain the largest possible recovery and shall execute any and all consents and other
instruments and take all other actions reasonably necessary or desirable in order to effectuate the
same and to cause such proceeds to be paid as herein before provided. Tenant shall have the
right to make all adjustments of loss and execute all proofs of loss in its name.
(c)
Any insurance required to be provided by Tenant pursuant to this Lease may be
provided by blanket, floater or general insurance covering the Leased Premises and other
locations of Tenant provided such blanket insurance complies with all of the other requirements
of this Lease with respect to the insurance involved.
SECTION 16. Waiver of Subrogation: All policies covering real or personal property which
either party obtains affecting the Leased Premises shall include a clause or endorsement denying
the insurer any rights of subrogation or recovery against the other party to the extent rights have
been waived by the insured before the occurrence of injury or loss. Landlord and Tenant hereby
waive any rights of subrogation or recovery against the other for damage or loss to their
respective property due to hazards covered or which should be covered by policies of insurance
obtained or which should be or have been obtained pursuant to this Lease, to the extent of the
injury or loss covered thereby assuming that any deductible shall be deemed to be insurance
coverage.
SECTION 17. Destruction: Subject to the rights of any Leasehold Mortgagee in the event of
a default by Tenant, in the event that, at any time during the term of this Lease, the Building
constructed or located on the Leased Premises shall be destroyed or damaged in whole or in part
by fire or other cause, then, Tenant, at its own cost and expense, may elect in its sole discretion
to cause the same to be repaired, replaced or rebuilt within a period of time which, under all
prevailing circumstances, shall be reasonable. In the event the Tenant elects not to rebuild or
repair, Tenant shall remove its Building from the Leased Premises and repair any damage to
Landlord’s property caused by such removal within a commercially reasonable time after the
date of final settlement with the insurance carrier. The Lease shall terminate upon completion of
the removal in accordance with this Lease of the Building and subject to the Landlord’s
confirmation that such removal has been so completed.
SECTION 18.

Eminent Domain:

(a)
If, after the execution of this Lease and prior to the expiration of the term, the
whole or a material part of the Leased Premises shall be taken by eminent domain by a
governmental agency other than Landlord, then the term hereof shall cease as of the time when
Landlord shall be divested of its title in the Leased Premises or a material portion thereof, and
rent shall be apportioned as of the time of the termination. A taking of a “material part of the
Leased Premises” shall mean a taking which in the reasonable opinion of Tenant is extensive
enough to render the Leased Premises unsuitable for the business and operations of Tenant
thereon. Upon such a taking by eminent domain and an associated termination of this Lease, the
parties agree to apportion the proceeds of the eminent domain award as follows: Landlord
reserves to itself, and Tenant assigns to Landlord, all rights to damages and awards accruing on
account of any taking by eminent domain or by reason of any act of any public authority for
which damages or awards are payable relating to the value of the underlying unimproved land.
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Tenant reserves to itself, and Landlord assigns to Tenant, all rights to damages and awards
accruing on account of any taking by eminent domain or by reason of any act of any public
authority relating to, and the Tenant reserves a right, under all circumstances, to the full amount
of that portion of the proceeds of such a taking attributable to the value of the buildings,
improvements to and fixtures located on the Leased Premises. Tenant and Landlord may each
fully participate in any such eminent domain proceeding and each party agrees to execute such
instruments of assignment as may be reasonably required in any petition for the recovery of such
damages or awards and Tenant and Landlord shall diligently pursue the same. It is agreed
further that Landlord does not reserve to itself, and Tenant does not assign to Landlord, in
addition to any damages or awards payable by any governmental authority for the buildings,
improvements made and trade fixtures installed by Tenant, or those claiming under Tenant.
Tenant shall also be entitled to any damages awarded for moving expenses in any such
proceeding and any award for loss of the unexpired portion of the term of this Lease. In the
event any award for eminent domain does not attribute separate values to these elements of
damages, the parties shall for a period of thirty (30) days following issuance of the award attempt
in good faith to allocate the award proceeds as between based on the factors noted above or, if
the parties cannot agree on an allocation, the matter shall be submitted to arbitration in
accordance with the terms hereof.
(b)
In the event of the partial taking or condemnation or purchase by a governmental
agency other than Landlord which is not extensive enough to render the Leased Premises
unsuitable for the business of Tenant,, then, subject to the provisions of any mortgage or
leasehold mortgage encumbering the Leased Premises from time to time, the proceeds shall be
paid to Tenant which shall, subject to and limited by the amount of such proceeds that are
actually available to Tenant, commence to restore, and thereafter complete such restoration,
subject to any delays resulting from any cause not within the reasonable control of Tenant, the
Leased Premises to a condition reasonably comparable to their condition at the time of such
condemnation, less the portion lost in the taking or purchase, and this Lease shall continue in full
force and effect, and the rent payable hereunder from and after said taking or purchase shall
continue proportionally abated by the percentage reduction, if any, between the leasable area of
the Leased Premises before the condemnation event and its leasable area after restoration.
SECTION 19. Utilities/Easements: Landlord, if requested by Tenant, shall join in reasonable
agreements affecting the Leased Premises with utility companies, and/or public authorities which
provide necessary and customary utilities creating easements in favor of such companies and/or
authorities as are required in order to service the occupants of the buildings on the Leased
Premises (including but not limited to the rights to install, lay, relay, construct, maintain, repair,
improve, remove, replace and use utility lines, mains, cables, conduits, pipes and poles, with all
related fixtures and appurtenances). Tenant shall be responsible, at its expense, for bringing all
utility lines, including without limitation natural gas lines and water and sewer lines to the
Leased Premises from main lines or taps or connections in lines located on or near the Property.
SECTION 20. Subordination of Lease to Fee Mortgages: Subject to the terms of Section 21,
the Tenant agrees, when requested by Landlord, to subordinate this Lease and the lien thereof to
the lien of any mortgage or mortgages placed on the land on which the Building is located or any
part thereof (exclusive of any building or improvements placed upon the Leased Premises by
Tenant at its expense) and to execute such recordable instruments as may be requested for the
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purpose, provided the holder of the mortgage on any portion of the Leased Premises or which
has or may have rights effecting Tenant’s interest as tenant under this Lease enters into a written
agreement in recordable form with Tenant reasonably satisfactory to Tenant providing that, if by
reason of breach of any condition of the mortgage, the mortgagee will, so long as Tenant
complies with all the terms of this Lease, recognize Tenant and permit Tenant to continue in
possession of the Leased Premises in accordance with the provisions of this Lease, and that said
possession shall not be disturbed by a sale of the land and Landlord’s rights under this Lease by
the mortgagee. Tenant agrees, if requested by the holder of any such mortgage, to be a party to
said agreement and will agree in substance that if the mortgagee or any person claiming under
the mortgagee (including a purchaser at foreclosure sale, its successors and assigns) shall
succeed to the interest of Landlord in this Lease, it will recognize said mortgagee or person and
its successors and assigns as its Landlord under the terms of this Lease. Tenant agrees that it
will, upon the request of Landlord, execute, acknowledge and deliver any and all instruments
necessary or desirable to give effect to or notice of such subordination, all in form reasonably
satisfactory to Tenant, and containing the recognition provisions described in this Section. The
word “mortgage” as used herein includes mortgages, deeds of trust, or other similar instruments
and modifications, consolidations, extensions, renewals, replacements and substitutes thereof.
SECTION 21. Leasehold Mortgages: Notwithstanding anything to the contrary contained in
this Lease, Tenant shall have the right, at any time and from time to time, without being required
to obtain Landlord’s consent, to mortgage, pledge as security or otherwise encumber for security
purposes the leasehold interest herein demised on such terms, conditions and maturity as Tenant
shall determine, and to enter into any and all extensions, modifications, amendments,
replacements(s), and refinancing(s) of any such leasehold mortgage as Tenant may desire. Any
such lender, secured party or pledgee and any then holder of any leasehold mortgage, security or
pledge may be referred to in this Lease as “Leasehold Mortgagee.”
At the request of Tenant or any Leasehold Mortgagee, Landlord shall enter into a
Landlord’s Consent and Agreement containing language substantially similar to that set forth in
this Section 21, or otherwise as shall be mutually satisfactory to Landlord and such Leasehold
Mortgagee.
If Tenant, or Tenant’s successors or assigns, shall mortgage said leasehold interest then,
as long as any such leasehold mortgage shall remain unsatisfied of record, the following
provisions shall apply, notwithstanding anything to the contrary contained in this Lease, and any
pertinent provisions of this Lease shall be deemed to be amended and modified to the extent
necessary so as to provide as follows:
(a)
There shall be no cancellation, surrender, acceptance of surrender, or material
modification of this Lease or attornment of any subtenant to Landlord without the Leasehold
Mortgagee’s prior written consent, which consent shall not be unreasonably withheld,
conditioned or delayed.
(b)
If any Leasehold Mortgagee shall register with Landlord its name and address in
writing, Landlord, on serving on Tenant any notice of default or any other notice pursuant to the
provisions of, or with respect to, this Lease, shall at the same time serve a duplicate counterpart
of such notice on such Leasehold Mortgagee by Certified Mail, Return Receipt Requested,
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addressed to said holder at the address registered with Landlord.
(c)
Such Leasehold Mortgagee, in the event Tenant shall be in default hereunder,
shall have the right, within the applicable cure period which is of the same duration as Tenant’s
commencing, however, upon the Leasehold Mortgagee’s actual receipt of a notice of default
from Landlord, to remedy or cause to be remedied such default, and Landlord shall accept such
performance by or at the instigation of such Leasehold Mortgagee as if the same had been
performed by Tenant. No default by Tenant in performing work required to be performed, acts
to be done, or conditions to be remedied, shall be deemed to exist, if steps, in good faith, shall
have been promptly commenced by Tenant or by said Leasehold Mortgagee or by any other
party, person or entity to rectify the same and prosecuted to completion with diligence and
continuity within applicable cure periods as specified herein.
(d)
In the event this Lease is terminated before the natural expiration of the then
current Term, whether by summary dispossession proceedings, service of notice to terminate, or
otherwise, due to Tenant’s default, Landlord shall, by Certified Mail, Return Receipt Requested,
serve on any Leasehold Mortgagee written notice of such termination, together with a statement
of any and all sums which would at that time be due under this Lease but for such termination,
and of all other defaults, if any, under this Lease then known to Landlord. Such Leasehold
Mortgagee shall, upon payment of any amounts due under the Lease, thereupon have the
following options, but without releasing Tenant from its obligations under the Lease:
(i)

On the written request of the Leasehold Mortgagee, within thirty (30) days
after service of the aforementioned notice of termination, Landlord shall
enter into a new or direct lease of the Leased Premises with the Leasehold
Mortgagee, or its designee, as provided in the following subparagraph (ii).

(ii)

Such lease shall be entered into at the reasonable cost of Tenant
thereunder, shall be effective as of the date of termination of this Lease,
and shall be for the remainder of the term of this Lease and at the rent and
additional rent and on all the agreements, terms, covenants, and conditions
thereof. The new Tenant under Lease shall in all instances by subject to
the use and assignment restrictions set forth in the Lease. On the
execution of the Lease, the Tenant named therein shall pay any and all
sums which would at the time of the execution thereof be due under this
Lease but for the termination as aforesaid and shall otherwise fully remedy
or agree in writing to promptly remedy any existing defaults under this
Lease. The new Tenant shall pay all reasonable expenses of Landlord,
including reasonable counsel fees and court costs incurred in recovering
possession of the Leased Premises as well as in the preparation, execution
and delivery of such documents required to allow the new tenant to sign
the Lease. Nothing contained herein shall release the Tenant named in
this Lease from any of its obligations under this Lease which may not
have been discharged or fully performed by any Leasehold Mortgagee, or
its designees.

(iii)

Notwithstanding the provisions of this Lease, if Landlord shall elect to
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terminate this Lease by reason of Tenant being in default of rent or other
covenants of Tenant hereunder because of:
(A)

The filing of a petition by or against Tenant for adjudication as a
bankrupt under the Bankruptcy Code, or for reorganization within
the meaning of Chapter XI of the Code or any successor provision,
or the filing of any petition by or against Tenant under any future
Bankruptcy Code provision for the same or similar relief; and the
adjudication of Tenant as a bankrupt, or the entry of an order for
reorganization under said Chapter XI or any successor provision,
or the entry of an order for similar relief under any future
Bankruptcy Code;

(B)

The involuntary dissolution or the involuntary commencement of
any action or proceeding for the dissolution or liquidation of
Tenant, or for the appointment of a permanent receiver or a
permanent trustee of all or substantially all of the property of
Tenant;

(C)

The taking possession of Tenant’s property by any governmental
office or agency pursuant to statutory authority for the dissolution,
rehabilitation, reorganization, or liquidation of Tenant; or

(D)

The making by Tenant of an assignment for the benefit of creditors
and Tenant being duly removed from possession or proceedings
being commenced in a court of competent jurisdiction to remove
said Tenant from possession;

and provided that the proceedings under (A), (B) and (C) shall not be dismissed or vacated
within sixty (60) days after the institution or appointment, such as the case may be, then the
holder of any mortgage on the leasehold interest who shall be entitled to notice, shall have and be
subrogated to any and all rights of Tenant with respect to the curing of any default (other than the
defaults specified in said subdivisions (A), (B), (C) and (D)) and shall also have the right to
postpone and extend the specified date for the termination of this Lease, fixed by Landlord in a
notice given pursuant thereto, for a period of not more than six (6) months, provided such
Leasehold Mortgagee shall promptly cure, or be diligently engaged in curing, any then existing
default of Tenant not requiring possession (other than the defaults heretofore enumerated in (A),
(B), (C) and (D) of this subparagraph (d)) and shall forthwith take steps to acquire Tenant’s
interest in the Lease by foreclosure of the mortgage or otherwise. If, before the date specified for
the termination of this Lease as extended by the such Leasehold Mortgagee, the Tenant in default
under the provisions of said subdivisions (A), (B), (C) and (D) shall be duly removed from
possession, or proceedings have been instituted and are pending for such removal, and if the
Leasehold Mortgagee or its designee shall deliver to Landlord its agreement and obligation to
perform and observe the covenants and conditions to be performed by Tenant in this Lease
contained and executed in the manner required to entitle a deed to recordation, then, and in such
event, any such default specified in said subdivisions (A), (B), (C) and (D) on the part of Tenant
shall be waived. In the event the Lease is terminated following any default by Tenant
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thereunder, including without limitation, by reason of any rejection of the Lease pursuant to the
Federal Bankruptcy Code or other applicable state or federal law relating to bankruptcy,
insolvency, reorganization, arrangement, moratorium or other similar laws, or otherwise, or as a
result of an incurable, non-monetary breach of the Lease, Leasehold Mortgagee shall have the
right to assume the Lease covering the Leased Premises or request that Landlord enter into a new
lease with such Leasehold Mortgagee or its nominee or designee (the “New Lease”). The New
Lease shall contain all of the same terms set forth in this Lease and shall be of the same priority
as the Lease over all mortgages or other liens, charges, or other encumbrances against the Leased
Premises. Tenant shall have no right, title or interest in or to such New Lease or the leasehold
estate created thereby.
(e)
The Leasehold Mortgagee shall be named as an insured, as its interest may
appear, in all policies of insurance carried by Tenant pursuant to the provisions of this Lease.
Upon written request, duplicate originals of the policies of such insurance shall be held by the
Leasehold Mortgagee. If duplicate originals of such policies are not obtainable, certified copies
thereof shall be delivered to Landlord. The proceeds of such insurance in case of loss shall be
paid to, and deposited with, the Leasehold Mortgagee, and said Leasehold Mortgagee shall
disburse, in the absence of a default of Tenant to such holder said proceeds for the purpose of
rebuilding, restoring and repairing the Leased Premises, and all proceeds shall be deemed trust
funds to be used by Tenant for this purpose of rebuilding, restoring and repairing. .
(f)
The Tenant shall give the Leasehold Mortgagee written notice of any
condemnation proceedings affecting the Leased Premises. The said holder shall have the right to
intervene and be made a party to any such condemnation proceedings and the parties hereto
hereby consent that the said holder may be made such party or intervenor. Tenant’s interest in
any award or damages for such taking is hereby set over, transferred and assigned by Tenant to
the said Leasehold Mortgagee to the extent of the balance of any principal, interest or other
payment due or which shall thereafter accrue or become due to the said holder, but in the event
of a partial taking of the improvements on the Leased Premises or a partial taking of the land
forming part of the Leased Premises which does not result in the cancellation or termination of
this Lease, there shall be paid to Tenant, as trust funds, out of the Tenant’s interest in any award
or damages for such taking, an amount equivalent to the cost to restore the improvements then on
the Leased Premises to a complete architectural unit, including, without limitation, access cuts
and roadways. Whatever repairs shall be made shall be comparable in quality to the part of the
improvements so taken.
(g)
The Leasehold Mortgagee shall be given notice by Tenant of any legal proceeding
by the parties hereto, and shall have the right to intervene and be made a party to such
proceedings, and the parties consent to such intervention. In the event the said Leasehold
Mortgagee shall not elect to intervene or become a party to such proceedings, the said Leasehold
Mortgagee shall receive notice, and a copy, of any award or decision made in said proceedings
from the Tenant.
(h)
If the Leasehold Mortgagee shall be an institutional lender such as a bank, trust
company, savings and loan association, insurance company, union pension or retirement fund,
government agency, or other lending institution whose loans on real estate are regulated by law,
and the said Leasehold Mortgagee shall desire to contest the validity of any tax, levy, special or
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general assessments, water and sewer rent, or other governmental impositions or charges agreed
to be paid by Tenant, such right is hereby granted to said holder.
(i)
No Leasehold Mortgagee shall be personally liable under this Lease unless and
until such Leasehold Mortgagee shall become the owner of the leasehold estate or has taken
possession of the same, and then only for as long as it remains such owner or possessor subject
to the provisions of this Lease. On any assignment of this Lease by any owner of the leasehold
estate whose interest shall have been acquired by, through, or under any Leasehold Mortgagee or
shall have been derived immediately from any holder thereof, the assignor shall be relieved of
any further liability which may first accrue hereunder from and after the date of such assignment,
it being the intention of the parties that once the Leasehold Mortgagee shall succeed to Tenant’s
interest hereunder, any and all subsequent assignments, whether by such holder, any purchaser at
foreclosure sale or other transferee, or any assignee of either shall effect a release of the
assignor’s liability for defaults first occurring thereafter.
(j)
On the execution and delivery of any new or direct Lease as provided in this
Section 21, all subleases which theretofore may have been assigned and transferred to Landlord
shall thereupon be transferred and assigned by Landlord to the new tenant under the new or
direct Lease.

(k)
The execution of any such leasehold mortgage shall be deemed an assignment by
Tenant to such mortgagee of Tenant’s election to remain in possession of the Leased Premises
pursuant to 11 U.S.C. Section 364(h)(1) in the event of a rejection of this Lease by a trustee in
bankruptcy of Landlord.
(l)
The rights of the Leasehold Mortgagee under this Section are subject to the
agreement of such holder to cure all monetary defaults and to pay any rents hereunder during the
period it is exercising its rights hereunder in accordance with terms hereof.
(m)
Neither the voluntary or other surrender of the Lease by Tenant, the mutual
cancellation thereof by Landlord and Tenant, the conveyance of Landlord’s interest in the Leased
Premises to Tenant nor the conveyance of Tenant’s interest in the Leased Premises to Landlord,
shall work a merger, if any Leasehold Mortgage is then outstanding. In the event that Tenant
acquires the fee title or any other estate, title or interest in the Leased Premises, any Leasehold
Mortgage shall attach to and cover and be in lien upon the fee title or such other estate so
acquired.
SECTION 22.

Reserved.

SECTION 23. Title. Tenant agrees that upon the expiration of the Term of this Lease or
sooner termination thereof, possession of the Leased Premises will be promptly delivered to
Landlord. Tenant shall remove the Building and all fixtures and personal property located on the
Leased Premises within 120 days of the date of expiration or termination, and repair any damage
resulting from such removal and restore the Leased Premises to its original condition, all at
Tenant’s cost and expense. In lieu of removal, Tenant may, at its option, offer to transfer title,
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through execution of appropriate documents, to the Building and all improvements on the Leased
Premises to Landlord at no cost to Landlord and in such case, Tenant shall provide Landlord of
notice of such offer at least ninety (90) days prior to termination of this Agreement. Landlord shall
notify Tenant in writing within the ninety (90) day period whether it accepts or rejects said offer.
In the event Landlord rejects the offer, Tenant shall be obligated to remove the Building and
improvements from the Leased Premises within thirty (30) days of expiration or termination as
provided herein. Upon the termination or expiration of the initial term of this Lease, all rights of
Tenant hereunder to possession of the Leased Premises under this Agreement shall immediately
terminate.
Unless Landlord has agreed in writing to accept title to the Building and improvements and
the Tenant fails to remove the Building, improvements or personal property from the Leased
Premises within thirty (30) days of termination or expiration of this Lease, title to said Building,
improvements and personal property shall vest in Landlord on the thirty-first (31st) day after the
date of such termination or expiration, and Landlord may use or dispose of the same as it sees fit,
in Landlord’s discretion, and retain any proceeds from such disposal.
SECTION 24.

Defaults:

(a)
In the event of (i) Tenant’s failure to pay amounts due hereunder within 15 days
after written notice from Landlord specifying such failure or (ii) perform any of the nonmonetary covenants, conditions and agreements herein contained on Tenant’s part to be kept or
performed and the continuance of such failure without the curing of same for a period of thirty
(30) calendar days after receipt of Tenant’s notice in writing from Landlord specifying the nature
of such failure, and provided Tenant shall not cure said failure as provided in paragraph (b) of
this Section; or (iii) if the estate hereby created shall be taken on execution or by other process of
law and such taking is not discharged within 90 days, or if any assignment shall be made of the
property of the Tenant for the benefit of creditors, or if a receiver, guardian, conservator, trustee
in involuntary bankruptcy or other similar officer shall be appointed to take charge of all or any
substantial part of the Tenant’s property by a court of competent jurisdiction and such
appointment is not discharged within 90 days, or a petition shall be filed for the reorganization of
the Tenant under any provisions of the Bankruptcy Code now or hereafter enacted, and such
proceeding is not dismissed within 90 days after it is begun, or if the Tenant shall file a petition
for such reorganization, or for arrangements under any provisions of the Bankruptcy Code now
or hereafter enacted and propose therein a plan to settle, satisfy or extend the time for the
payment of debts; then, subject to the terms of Section 21, Landlord may, at its option, give to
Tenant a notice of election to terminate the term of this Lease upon a date specified in such
notice, which date shall be not less than 30 business days (Saturdays, Sundays, and legal
holidays excluded) after the date of receipt by Tenant of such notice from Landlord, and upon
the date specified in said notice, the term shall cease and any and all other right, title and interest
of Tenant hereunder shall likewise cease without further notice or lapse of time, as fully and with
like effect as if the entire term of this Lease had elapsed. Landlord further lawfully may
immediately or at any time thereafter utilize procedures authorized by Maine law, including
Forcible Entry and Detainer, to repossess the Leased Premises and expel Tenant and those
claiming through or under Tenant and remove their effects without prejudice to any rights or
remedies which might otherwise be used for arrears of rent or previous breach of covenant, and
upon such notice or entry, all rights of Tenant under this Lease shall terminate. Tenant agrees to
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pay to Landlord, as damages for any above-described breach, all reasonable costs of reletting the
Leased Premises including real estate commissions, costs of renovating the Leased Premises to
suit the new tenant, all subject to Landlord’s duty to mitigate damages. Tenant also agrees to
pay Landlord for all costs relating to the default, including reasonable attorney’s fees and costs
related thereto.
All disputes arising in connection with non-monetary defaults hereunder shall be resolved
pursuant to the arbitration provisions set forth in Section 26 hereof. Tenant shall have no right to
arbitrate any monetary default hereunder, and in the event of such a monetary default, Landlord
shall have all rights at law and in equity to enforce the provisions of this Lease.
(b)
In the event that Landlord gives notice of a non-monetary default of such a nature
that it cannot be cured within such thirty (30) day period then such default shall not be deemed to
continue so long as the Tenant, after receiving such notice, proceeds to commence cure of the
default as soon as reasonably possible and continues to take all steps reasonably necessary to
complete the same within a period of time which, under all prevailing circumstances, shall be
reasonable but in no event more than 180 days. No default shall be deemed to continue if and so
long as the Tenant shall be so proceeding to cure the same in good faith.
(c)
If Tenant shall default in the performance of any non-monetary covenant,
condition or obligation on its part to be performed under this Lease, Landlord may upon prior
written notice thereof do so on behalf of and at the cost and expense of the Tenant, including
reasonable attorneys’ fees and related expenses without waiving any claim of breach or for
damages or any right to terminate this Lease.
(d)
Should it be finally determined by arbitration or by a court of competent
jurisdiction that the expending of sums by the Landlord was made necessary by Tenant’s failure
to perform a covenant, condition, or any other obligation on Tenant’s part to be performed under
this Lease, in such event, such sums at the option of Landlord shall be deemed additional rent
and paid as such on the next or any subsequent rent day at the option of Landlord. Interest at the
then existing prime rate (highest rate published) from time to time by the Wall Street Journal or
its successor, and reasonable attorney’s fees, if any, shall be collectible by the prevailing party
from the non-prevailing party. Each right and remedy provided for in this Lease shall be
cumulative and shall be in addition to every other right or remedy provided for in this Lease or
now or hereafter existing at law or in equity or by statute or otherwise, and the exercise or
beginning of the exercise by Landlord or Tenant of any one or more of the rights or remedies
provided for in this Lease or now or hereafter existing at law or in equity or by statute or
otherwise shall not preclude the simultaneous or later exercise by the party in question of any or
all other rights or remedies provided for in this Lease or now or hereafter existing at law or in
equity or by statute or otherwise.
SECTION 25.

Environmental:

(a)
Tenant represents, warrants and agrees that its use, maintenance and operations of
the Leased Premises and the conduct of the business thereto, shall at all times be in material
compliance with all applicable federal, state, county or local laws, regulations and ordinances of
any governmental authorities relating to Hazardous Materials, as hereinafter defined. Tenant, its

17
Page 119 of 193

employees, customers, residents and invitees will not cause any Hazardous Materials to be
deposited, discharged, emitted, placed or disposed of at or about the Leased Premises in violation
of law or regulation and the Leased Premises will remain free from Hazardous Materials except
gasoline and related petroleum products and other Hazardous Materials maintained or located
thereon in compliance with law and regulation. Tenant will indemnify and hold Landlord, its
successors and assigns, harmless from any and all costs, expense, losses, damages, claims,
obligations and liabilities of every nature and type (“Losses”), including environmental clean-up
liabilities and obligations and reasonable attorney’s fees, arising from and relating to Tenant’s
unlawful or prohibited discharge or release of Hazardous Materials due to use of or actions
Tenant has taken at the Leased Premises.
(b)
Tenant shall, to the extent arising from breach of the foregoing warranty, (i)
conduct and complete all investigations, studies, sampling and testing, and all remedial, removal
and other actions necessary to remediate and/or clean up and remove all Hazardous Materials
from the Leased Premises, in accordance with all applicable federal, state and local laws,
regulations, rules, ordinances and policies and in accordance with the orders and directives of all
federal, state and local governmental authorities, and (ii) defend, indemnify and hold harmless
Landlord, its employees, agents, and officers, from and against any and all claims, demands,
penalties, fines, liabilities, settlements, damages, costs or expenses (including, without limit,
reasonable attorney and consultant fees, investigation and laboratory fees, court costs and
litigation expenses) of whatever kind or nature, known or unknown, contingent or otherwise,
arising out of the breach of the foregoing warranties.
(c)
As used herein, “Hazardous Materials” shall mean any flammable explosives,
radioactive materials, hazardous materials, hazardous waste, hazardous or toxic substances or
matter, oil or other petroleum products, underground petroleum storage tanks, asbestos, chemical
pollutants or related materials, including as defined in the Comprehensive Environmental
Response, Compensation and Liability Act of 1980, as amended (42 U.S.C. §§9601, et seq.), the
Hazardous Materials Transportation Act, as amended (49 U.S.C. §§1801, et seq.), the Resource
Conservation and Recovery Act, as amended (42 U.S.C. §§690 1, et seq.), applicable Maine
Statutes (including 38 M.R.S.A. §§561, et seq.; 39 M.R.S.A. §§1361, et seq.; 38 M.R.S.A.
§§1301, et seq.; and 38 M.R.S.A. §§1317, et seq.), or any similar federal, state or local law in
effect from time to time, or in the regulations adopted and publications promulgated pursuant
thereto or any other substances or materials constituting a hazard, peril or threat to the health of
persons, animals or plant life.
SECTION 26.

Arbitration:

(a)
Any non-monetary dispute arising under or relating to this Lease shall be resolved
by binding arbitration, which shall be conducted in accordance with the following paragraphs
except as otherwise expressly provided for in this Lease.
(b)
A party initiating arbitration proceedings may do so by giving written notice to
that effect to the other party. The notice shall designate a disinterested person as one of the
arbitrators. The party that initiates arbitration is hereinafter referred to as the “first party.” The
other party is hereinafter referred to as the “second party.” Within ten (10) days after the
initiation of the arbitration proceedings, the second party shall give notice to the first party
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designating another disinterested person as an arbitrator. Within the next ten (10) days, the two
arbitrators shall select a third disinterested person as a third arbitrator. The three arbitrators shall
judge the dispute. If the second party shall fail to appoint a second arbitrator within the ten (10)
day period next following the notice initiating the arbitration, the arbitrator designated by the
first party shall judge the dispute and the judgment of the first arbitrator shall be binding upon
the parties.
(c)
If the two arbitrators appointed by the parties shall be unable to agree upon the
appointment of a third arbitrator within the ten (10) day period after the second arbitrator is
designated, the two arbitrators shall give written notice of the failure to agree to each of the
parties. If the parties shall fail to agree upon the selection of a third arbitrator within ten (10)
days after that notice has been received, then within ten (10) days thereafter either party may
apply for the appointment of a third arbitrator to any justice of the existing session of the State of
Maine Superior Court.
(d)
The determination of the majority of the arbitrators shall be conclusive upon the
parties. The arbitrators shall be directed to interpret and apply the terms of this Lease. Judgment
may be entered upon the award of the arbitrators by either party in the State of Maine Superior
Court.
(e)
The party not prevailing in the arbitration shall pay the costs thereof, including the
legal fees of the prevailing party if so ordered by the arbitrator.
(f)
Except as otherwise expressly provided herein, the Commercial Arbitration
Expedited Rules of the American Arbitration Association shall control all arbitration
proceedings. Such arbitration shall take place in Portland, Maine. The arbitrator(s) resolving the
dispute shall be advised that time is of the essence.
(g)
Notwithstanding any other provision of this Lease, Tenant shall continue making
monthly rent payments to Landlord without deduction as required hereunder during the term of
this Lease, including without limitation during any arbitration or dispute resolution proceedings.
SECTION 27. Waivers: Failure of a party to complain of any act or omission on the part of
the other party no matter how long the same may continue shall not be deemed to be a waiver by
said party of any of its rights hereunder. No waiver by a party at any time, express or implied, of
any breach of any other provision of this Lease shall constitute a consent to any subsequent
breach of the same or any other provision. No acceptance by Landlord of any partial payment
shall constitute an accord or satisfaction but shall only be deemed a part payment on account. If
any action by either party shall require the consent or approval of the other party, the grant of
such consent or approval on any one occasion shall not be deemed a consent to or approval of
that action on any subsequent occasion or of any other action on any subsequent occasion. Each
right and remedy which either party may have under this Lease or by operation of law shall be
distinct and separate from every other such right and remedy; all such rights and remedies shall
be cumulative, and none of them shall be deemed inconsistent with or exclusive of any other,
whether or not exercised; and any two or more of all of such rights and remedies may be
exercised at the same time or successively.
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SECTION 28. Notices: Any notice required or permitted by this Agreement shall be in
writing and shall be delivered as follows, with notice deemed given as indicated: (a) by personal
delivery, when delivered personally; or (b) by overnight courier, upon written verification of
receipt. Notice shall be sent to the addresses set forth above or to such other address as either
party may specify in writing.
SECTION 29. Certificates: Either party shall, without charge, at any time and from time to
time hereafter, within ten (10) business days after written request of the other, certify by written
instrument duly executed and acknowledged to any mortgagee (including a Leasehold
Mortgagee), purchaser or proposed mortgagee or proposed purchaser or any other person, firm or
corporation specified in such request: (a) as to whether this Lease has been supplemented or
amended, and if so, the substance and manner of such supplement or amendment; (b) as to the
validity and force and effect of this Lease, in accordance with its tenor as then constituted; (c) as
to the existence of any default hereunder; (d) as to the existence of any offsets, counterclaims or
defenses thereto on the part of such other party; (e) as to the commencement and expiration dates
of the term of this Lease; (f) as to the dates that rent and any other charges hereunder have been
paid, including any advance payments and (g) as to any other matters as may reasonably be so
requested. Any such certificate may be relied upon by the party requesting it and any other
person, firm or corporation to whom the same may be exhibited or delivered, and the contents of
such certificate shall be binding on the party executing the same.
SECTION 30. Partial Invalidity: If any term, covenant, condition or provision of this Lease
or the application thereof to any person or circumstance shall, at any time or to any extent, be
invalid or unenforceable, the remainder of this Lease, or the application of such term or
provision to persons or circumstances other than those as to which it is held invalid or
unenforceable, shall not be affected thereby, and each term, covenant, condition and provision of
this Lease shall be valid and enforceable to the fullest extent permitted by law.
SECTION 31. Memorandum of Lease: The parties will at any time, at the request of either
one, promptly execute duplicate originals of an instrument, in recordable form, which will
constitute a memorandum or short form of lease, setting forth a description of the Leased
Premises, the term of this Lease and any other portions hereof, excepting the rental provisions.
SECTION 32. Interpretation, etc.: Wherever herein the singular number is used, the same
shall include the plural, and the masculine gender shall include the feminine and neuter genders,
and vice versa, as the context shall require. The section headings used herein are for reference
and convenience only, and shall not enter into the interpretation hereof. This Lease may be
executed in several counterparts, each of which shall be an original, but all of which shall
constitute one and the same instrument. No provisions of this Lease shall be deemed to render
Landlord and Tenant partners or participants in any other type of joint enterprise. The term
“Landlord” whenever used herein shall mean only the then-owner of Landlord’s interest herein
and upon any sale, transfer or assignment of the interest of Landlord herein, its respective
successors in interest and/or assigns shall, during the term of their ownership of their respective
estates herein, be deemed to be Landlord and the selling or transferring party shall be entirely
free and relieved of all covenants and obligations hereunder except as hereinafter provided,
without further agreement between the parties or their successors in interest and it shall be
deemed and construed that at any such sale, transfer or other conveyance, that such successor,
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purchaser or transferee has assumed and agreed to carry out any and all covenants and
obligations of Landlord hereunder. This Lease shall not be construed against any party, and no
consideration shall be given or presumption made, on the basis of which party drafted this Lease,
or any particular provision hereof, or supplied the form of Lease.
This Lease and all rights, duties and performance hereunder or hereof shall be governed,
interpreted, and construed in accordance with the laws of the State of Maine without giving
effect to its conflict of laws provisions.
SECTION 33. Broker: Landlord and Tenant each warrant, covenant and agree that neither
party has utilized or consulted a broker in connection with this Lease.
SECTION 34. No Merger: Notwithstanding any provisions of this Lease to the contrary, if at
any time or times during the term of this Lease, Landlord and Tenant shall be the same person,
party or entity, Landlord’s and Tenant’s interest shall remain separate and distinct, and shall not
be merged into one estate so as to cancel, terminate or extinguish this Lease by law or otherwise.
SECTION 35. Parties: Except as herein otherwise expressly provided, the covenants,
conditions and agreements contained in this Lease shall bind and inure to the benefit of Landlord
and Tenant and their respective successors, personal representatives, administrators and assigns.
All covenants, promises, conditions and obligations herein contained or implied by law are
covenants running with the land.
SECTION 36. Holding Over: Tenant has no right to holdover following the expiration or
earlier termination of this Lease. If Tenant remains in possession after expiration or termination
of this Lease, its status shall be that of trespasser in possession. Landlord shall have all rights
available at law or equity to dispossess Tenant, and Tenant hereby indemnifies Landlord against
all losses, expenses and costs, including reasonable attorneys’ fees and court costs incurred by
Landlord in connection with Tenant’s unauthorized holdover.
SECTION 37. Facsimile Copies: Landlord and Tenant agree that facsimile or scanned
copies of all documents required to be executed hereunder will be accepted in lieu of originals.
SECTION 38. Quiet Enjoyment: Landlord warrants that it has full right and power to
execute and perform the Ground Lease and to grant the estate demised herein and that so long as
Tenant is not in default hereunder, Tenant shall have the peaceful and quiet use and possession
of the Leased Premises during the term hereof, subject, however, to the terms and provisions of
this Lease.
SECTION 39. Time is of the Essence: Time is of the essence with respect to the
performance of each and every obligation of the parties under this Lease.
SECTION 40. Right of First Refusal: Tenant shall have a right of first refusal to purchase the
Leased Premises upon the terms set out in Exhibit C attached hereto and made a part hereof (the
“ROFR”). The existence of this ROFR to Purchase shall be included in any memorandum of
lease concerning this Ground Lease.
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[SIGNATURE PAGE TO FOLLOW]
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IN WITNESS WHEREOF, the parties hereto have executed this Lease under seal as of
the day and year first above written.
WITNESS:

LANDLORD:
CITY OF WESTBROOK

___________________________

By: _____________________________
Its:

WITNESS:

TENANT:
TDB LLC

___________________________

By: _____________________________
Its:
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EXHIBIT A
[Subdivision, Site and Elevation Plans]
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EXHIBIT B
[Leased Premises]

A certain lot or parcel of land situated northerly of William Clark Drive and
easterly of Mechanic Street in the City of Westbrook, County of Cumberland and
State of Maine bounded and described as follows:
Beginning at the intersection of the northerly sideline of William Clark Drive and
the easterly sideline of Mechanic Street;
Thence, N 11°09’51” along the easterly sideline of said Mechanic Street 5.05 feet;
Thence, N 14°09’34” along the easterly sideline of said Mechanic Street 142.33
feet;
Thence, the following coursed and distances through the land of the City of
Westbrook:
S 74°07’30” E a distance of 133.11 feet;
S 16°02’56” W a distance of 145.91 feet to the northerly sideline of said
William Clark Drive;
Thence, N 74°30’34” W along the northerly sideline of William Clark Drive
126.11 feet to the point of beginning.
Containing 19,122 s.f. or 0.44 acres, more or less.
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EXHIBIT B-1
[Temporary Construction Easement Area]
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EXHIBIT C
RIGHT OF FIRST REFUSAL

1.
Right of first refusal. Landlord hereby grants to Tenant a right of first refusal (the
“ROFR”) to purchase the Leased Premises, together with all improvements thereon, upon the same
terms and conditions as contained and set forth in any bona fide contract (the “Accepted Contract”)
entered into by and between Landlord for the purchase of the Leased Premises. Landlord will give
Tenant written notice (the “Contract Notice”) of the execution of the Accepted Contract, which
notice shall include a copy of the Accepted Contract and of the deposit or down payment delivered
in connection therewith. Tenant shall have the right until 6:00 p.m. (Portland, Maine time) on that
date (the “Trigger Date”) which is five (5) business days after the receipt of the Contract Notice
by the Tenant to notify Landlord in writing (the “Exercise Notice”) that it is exercising the ROFR
and will purchase the Leased Premises on the terms of the Accepted Contract; provided, however,
that Tenant: (a) shall have the right to make payment in cash of the purchase price set forth in the
Accepted Contract, (b) shall not (unless the Tenant agrees otherwise in writing) be required to
close the purchase of the Leased Premise sooner than that date which is thirty (30) calendar days
from and after the date that the Tenant furnishes (or is deemed to have furnished) the Exercise
Notice. If Tenant fails to timely exercise the ROFR, Landlord shall be free to sell the Leased
Premises to the purchaser identified in the Accepted Contract, provided such sale is upon the terms
set forth in the Accepted Contract and is consummated within one hundred twenty (120) days after
the Trigger Date, such consummation being evidenced by the execution and delivery of a deed to
the Leased Premises, or the recording thereof in the Cumberland County Registry of Deeds. In the
event of a sale consummated in accordance with the foregoing provisions, the ROFR shall expire
as to the Leased Premises. If the sale of the Leased Premises is not so consummated, the ROFR
will continue in full force and effect as to the Leased Premises.
Landlord covenants and agrees that it will not convey the Leased Premises owned by such
Landlord except pursuant to an Accepted Contract or otherwise in strict conformity with this
Agreement.
2.
Term of ROFR. The ROFR shall be perpetual in nature, however, it shall
automatically terminate upon the earlier of the (i) conveyance of the Leased Premises to Tenant;
(ii) the conveyance of the Leased Premises to one or more unrelated parties pursuant to the
procedures set forth in Section 1 hereof; or (iii) the termination of the Lease.
Upon the termination of the ROFR, Tenant shall, upon the written request of Landlord,
deliver to Landlord a signed and acknowledged document stating that the ROFR has terminated
and that Tenant expressly relinquishes all rights under this ROFR. The termination of this ROFR
or breach or default hereunder shall not affect the Lease to which it is attached, which Lease shall
continue in full force and effect notwithstanding any termination, breach or default of or under this
ROFR.
3.
Notices. Any notice, request, demand or correspondence to or upon Landlord or
Tenant shall be made in accordance with the provisions of Section 28 of the Lease.
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END OF ROFR
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date: May 17, 2021
Order: 2021-51
Authorizing Ground Lease Agreement with TDB, LLC for Residential Project (Vertical
Harvest)
That the Westbrook City Council hereby authorizes the Mayor, or his designee, to enter into a
ground lease agreement with TDB, LLC for a portion of the parcel located at the intersection of
William Clarke Drive and Mechanic Street for a period of 99 years at a rate of $1.00 total for the
development of a multi-level 60-unit residential apartment complex, as outlined in the attached
exhibit.
First Reading: May 17, 2021
Second and Final Reading:

Attest:

______________________________________
City Clerk

______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

REQUEST FOR COUNCIL ACTION
PROPOSED TITLE: Authorizing Ground Lease Agreement with TDB, LLC for Residential
Project (Vertical Harvest)
REQUESTED BY:

Daniel Stevenson

DATE:

5/17/2021

SUMMARY:
See memo attached to Order 2021-49.
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RESIDENTIAL PROJECT
GROUND LEASE AGREEMENT
THIS GROUND LEASE AGREEMENT made as of the ___ day of May, 2021, by and
between the CITY OF WESTBROOK, a Maine municipal corporation with a principal

place of business and mailing address of 2 York Street, Westbrook, Maine 04092
(hereinafter referred to as “Landlord”), and TDB LLC, a Maine limited liability company with a
mailing address of 775 Main Street, #187, Westbrook, Maine 04092 (hereinafter referred to as
“Tenant”).
W I T N E S S E T H:
WHEREAS, Landlord is the owner of real property located at the intersection of
Mechanic Street and William Clarke Drive, Westbrook, Maine, said real property being
generally depicted as Lot 7A on the City of Westbrook Tax Map 32 (the “Property”); and
WHEREAS, Landlord desires to lease a portion of said Property, which is currently
comprising air space and appurtenant and easement rights as more particularly described herein,
to Tenant, and Tenant desires to lease such real property and airspace and appurtenant rights and
easements from Landlord, to construct a multi-level 60-unit (or such other number of units as are
approved by permitting authorities) residential apartment complex (the “Building”), together
with access to and use of on-site parking, within the parking garage Landlord is constructing on
the Property (the “City Garage”), which are generally depicted on the subdivision plan, site plan
and elevation plans attached hereto as Exhibit A.
NOW, THEREFORE, in consideration of the foregoing and the mutual covenants and
agreements contained herein, Landlord and Tenant hereby agree as follows:
SECTION 1.
Leased Premises; and Easements: Landlord hereby leases, demises and lets to
Tenant, and Tenant hereby leases, takes and hires from Landlord, for the term and upon and
subject to the terms, conditions, covenants and provisions set forth in this Lease, the premises
described in Exhibit B attached hereto, which is currently comprised of air space to be
developed, sufficient to contain the proposed Building, free and clear of all liens and
encumbrances (other than those matters set forth herein or in any schedules or exhibits attached
hereto, none of which shall interfere with the use and enjoyment of the Leased Premises or
unreasonably interfere with the construction, use and operation of the Building), together with
any and all appurtenances, rights, privileges and easements benefiting, belonging or pertaining
thereto, including any easements (including Easements, as defined below) granted subsequent to
the date hereof (the “Leased Premises”). Exhibits A and B, including the location and depiction
of the Easements described below, shall be updated periodically by way of substitute exhibits to
this Lease as necessary to accurately reflect the approved construction plans, as they may be
modified by the mutual consent of Landlord and Tenant, to assure the Leased Premises meet all
code regulations and conditions of approval, and to control appurtenant easements and rights to
the Leased Premises reasonably sufficient to operate as an independent residential apartment
complex within the bounds of the described Leased Premises.
The Leased Premises include the following easements which are hereby granted by Landlord to
1
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Tenant, its successors and assigns, and all other easements granted under this Lease (collectively,
the “Easements”; each, an “Easement”):
1.
Easements for access, ingress and egress over, across and under the Property and
through all floors of the City Garage, to and from the Leased Premises by foot or by vehicle from
William L. Clark Drive, Mechanic Street and any other public or private way adjacent to the
together with the right to install utilities and related services, including communications, public
water supply, public sanitary sewer, storm drains, electric, cable TV, natural gas and all other
utilities necessary to serve all parts of the Building, above and below ground within the easement
areas depicted on Exhibit B. It is acknowledged and agreed that the rights granted herein are
intended to be sufficient to allow the commercial development of the Leased Premises as
contemplated herein. In connection with the exercise of Tenant’s rights hereunder, Tenant may
enter upon, construct and maintain and use driveways, accessways and other improvements upon
the Property and install utility lines, drainage, curbing and all other improvements above and
below ground as are necessary for access to and development of the Leased Premises and the
improvements related thereto, provided, however, that: i) any such work shall be performed in a
good and workmanlike manner and at Tenant’s expense and risk; ii) Tenant shall use
commercially reasonable efforts to minimize disruption of any activities or business operations
on the Property; iii) Tenant shall, upon completion of any work, repair any damage to the
Property caused by such work; and iv) any improvements by Tenant shall be consistent with any
and all Tenant’s permits and approvals.
2.
An easement for support of the Tenant’s improvements contemplated by this
Lease, under and over the Property and the City Garage, it being understood that the City Garage
shall be designed, built and maintained in a condition necessary to support the Building and all
components thereof;
3.
An easement to build and maintain an elevator for the sole and exclusive use of
Tenant and residents of the Building, extending from the ground floor of the City Garage,
running to all levels of the Building;
4.
An easement in common with Landlord and others to whom Landlord grants
rights, to use all common areas on the Property, and within the City Garage and any common
improvements to be built and attached to the City Garage, including (to the extent constructed
and available as a common area), the elevator designated for City Garage parking users, and the
terrace and green space on the rooftop of the City Garage; and
5.
A temporary construction easement during any reasonable period of construction
by Tenant for the purposes of staging, storing materials, machinery and equipment during any
construction, installation, operation, maintenance, repair, reconstruction, replacement, relocation,
or removal of improvements and to enter the Property from time to time with workers, vehicles,
equipment, tools, and machinery for all the purposes set out in this Easement. This Temporary
Easement shall be located in the area(s) designated or depicted on Exhibit B-1 as “Temporary
Construction Easement Area.”
With respect to the Easements, the parties agree to mutually cooperate to create, modify
and revise the legal descriptions thereof from time to time to accommodate the final plans and
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locations of improvements and to attach all necessary substitute or supplementary exhibits to the
Lease to reflect such revised descriptions. The Easements are an integral part of the Leased
Premises. If in the course of developing the Building, Tenant or Landlord identifies additional
rights that in its reasonable judgment should be included as an Easement, Landlord and Tenant
agree to mutually cooperate to prepare and attach all necessary substitute or supplementary
exhibits to this Lease to add such rights expressly as Easements.
SECTION 2.

Term:

(a)
The term of this Lease shall Commence on the Commencement Date, as
hereinafter defined and shall continue thereafter for a period of ninety-nine (99) years (the
“Term” or “term”), unless sooner terminated in accordance with the terms and conditions hereof.
The “Commencement Date,” as used herein, shall mean the date of the signature of the
last party to execute this Lease.
SECTION 3.
Rent: Base Rent for the entirety of the Lease Term shall be $1.00, due and
payable by Tenant to Landlord upon execution of this Lease, receipt of which is hereby
acknowledged
SECTION 4.

Use and Restrictions:

(a)
The Tenant currently intends to use the Leased Premises for the construction,
development, maintenance, repair, replacement, management and operation of a residential
apartment complex, and any other approved improvements created or designed to serve such
purpose, including utilities and any other reasonably related improvements in connection with
such use (the “Permitted Use”). Landlord agrees to execute and deliver to Tenant from time to
time easements in favor of various utilities as required to serve the Leased Premises. The Leased
Premises may be used for the Permitted Use and, with the consent of Landlord, which shall not
be unreasonably withheld or delayed, any other lawful use that is also a permitted use under the
Westbrook Land Use Ordinance dated December 3, 1973, as amended (the “Land Use
Ordinance”), and any and all other ordinances then in effect in the City of Westbrook.
(b)
Tenant further agrees to conform to the following provisions during the entire
term of this Lease:
(i)
No auction, fire or bankruptcy sales may be conducted within the Leased
Premises without the previous written consent of the Landlord, except for auction
sales conducted by the Leasehold Mortgagee (defined herein) on the Leased
Premises, which shall require the consent of Landlord, which consent shall not be
unreasonably withheld, delayed or conditioned, pursuant to any Landlord
agreement with said Leasehold Mortgagee.
(ii)
Tenant shall not use the sidewalks in the vicinity of the Leased Premises
for active business purposes and shall not place items for sale, obstructions,
banners, or signs in and around the sidewalk area without the previous written
consent of the Landlord.
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(iii)
Tenant shall not perform any act or carry on any practice which may
damage the Leased Premises or any adjacent premises or cause any offensive
odors or loud noise to constitute a nuisance or a menace, as defined in City of
Westbrook ordinances. Tenant shall arrange for the proper disposal of all trash,
rubbish, recyclables, compostable material, food waste, and waste oil generated
by the residential apartment complex, and its residents and shall ensure that such
trash, rubbish, recyclables, compostable material, food waste, and waste oil are
not scattered on the Leased Premises or adjacent premises.
SECTION 5.
Parking: Landlord shall provide one non-exclusive use parking space per
dwelling unit in the Building, including an agreed-to number of non-exclusive use handicapaccessible parking spaces for automobile parking in the City Garage, as it may be repaired,
replaced and renovated. The parking spaces shall be used only for automobile parking. Tenant
agrees not to do or permit any act or thing in the City Garage that shall be unlawful or create a
nuisance or shall interfere with the rights, comforts or convenience of Landlord, its guests,
invitees, or the general public. Landlord reserves the right to make reasonable rules and
regulations from time to time relating to the use and operation of the City Garage and the parking
spaces, and to further subject the Garage and the parking spaces to a shared use parking
agreement; provided, however, that it is agreed that overnight use of the upper deck of the City
Garage shall be exclusive to the occupants of the dwelling units (each, a “Permitted Overnight
User”). Landlord and Tenant agree to create a residential sticker (or similar) program to help
regulate Permitted Overnight User parking on the upper deck, and further agree to establish
applicable overnight hours. It is acknowledged and agreed that Permitted Overnight Users
whose vehicle remains in any permitted overnight parking space after the applicable overnight
hours will not be required to relocate their vehicle. Tenant agrees to abide by such rules and
regulations and agrees that any material violation thereof which continues beyond applicable
grace and cure periods shall be deemed a default hereunder. Written notice will be given no less
than twenty-one (21) days in advance of any such change in regulations.
SECTION 6.

Taxes and Utilities:

(a)
Tenant shall pay all real estate taxes, personal property taxes, and utility and
maintenance expenses for the Leased Premises. It is intended that this is a net, net, net lease.
(b)
Tenant, during the term of this Lease, as additional rent, shall pay and discharge
punctually as and when the same shall become due and payable, all taxes (including without
limitation all real estate taxes, for the Building and personal property taxes, if any), special and
general assessments, water fees, sewer fees and other governmental impositions and charges of
every kind and nature whatsoever, extraordinary as well as ordinary, except as otherwise
provided in this Section (hereinafter referred to as “Taxes”), and each and every installment
thereof which shall or may during the term of this Lease be charged, levied, laid, assessed,
imposed, become due and payable, or a lien upon, or with respect to, the Leased Premises or any
part thereof, and any buildings, appurtenances, or equipment thereon or therein or any part
thereof, together with all interest and penalties thereon, under or by virtue of all present or future
laws, ordinances, requirements, orders, directives, rules and regulations of the federal, state,
county and municipal governments and of all other governmental authorities whatsoever (all of
which shall also be included in the term “Taxes” as heretofore defined); and, if not otherwise
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billed directly to Tenant by the providers, all sewer rents and charges for water, steam, gas, heat,
hot water, electricity, light and power, and other service or services furnished to the Leased
Premises during the term of this Lease (hereinafter referred to as “Utility Expenses”). Landlord
agrees to promptly deliver to Tenant any tax or utility bills relating to the Leased Premises that
are delivered to Landlord.
(c)
Landlord and Tenant shall use their best efforts to have all Utility Expenses for
services provided to the Leased Premises metered and charged directly to Tenant. In the event
any of the Utility Expenses are charged to Landlord, Landlord shall have the right to pay such
Utility Expenses directly to the service provider and collect such Utility Expenses for use of the
Leased Premises from Tenant as additional rent, based on reasonable prorations of the entire
charge.
(d)
All such Taxes, which shall become payable during each of the calendar or fiscal
tax years, as the case may be, in which the term of this Lease commences or terminates, shall be
equitably apportioned pro rata between Landlord and Tenant in accordance with the respective
portions of such year during which such term shall be in effect.
(e)
In the event Tenant fails to pay Taxes on the Leased Premises, then Landlord
shall have the right to pay such Taxes owed and collect such amounts from Tenant. In addition,
upon Tenant’s failure to pay any such taxes, Landlord shall have the right, at its option, to
commence collecting one-twelfth (1/12) of the annual Taxes owed by Tenant with each monthly
rent payment required to be made by Tenant under this Lease (the “Landlord Escrow”). The
Landlord Escrow shall be subordinated to any reserve requirements imposed by the holder or
holders of Leasehold Mortgages upon the Building.
SECTION 7.

Construction of Buildings and Improvements:

(a)
Tenant, at its own cost and expense shall construct, develop, and locate the
Building and other improvements on the Leased Premises in accordance with the plans submitted
to and approved by Landlord, and the City of Westbrook Planning Board, as those may be
updated and amended. The same shall be constructed without cost or expense to Landlord, in
accordance with the requirements of all laws, ordinances, codes, orders, rules and regulations of
all governmental authorities having jurisdiction over the Leased Premises and Property. Tenant
shall, at its expense, cause the Leased Premises to be developed, improved and maintained, in
accordance with plans approved by Tenant and Landlord and all pertinent governmental
authorities. Tenant shall arrange, at its expense, for the development of such plans. Except as
noted above and as otherwise set forth herein, Tenant shall also be responsible for paying all
costs and expenses associated with all off-site work required to be performed in connection with
the development of the Building on the Leased Premises, including without limitation all
obligations imposed on Tenant by permitting authorities, installation of utilities and other
improvements related to the Building. By way of clarification, the foregoing sentence shall not
be deemed to impose on Tenant the obligation to construct or pay for the construction and
development of the City Garage and related City Garage improvements, which is the obligation
of Landlord; provided, that Landlord’s obligations are subject to the limitations as to funding
approved by the City of Westbrook City Council.
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(b)
Landlord shall be responsible for building the City Garage, reinforced to support
the Building and designed and built to accommodate all the Easements. The City Garage shall
provide Tenant with non-exclusive parking spaces in an amount at least equal to the number of
dwelling units in Tenant’s or its assignee’s or subtenant’s housing project located at the
Building, including an agreed-to number of non-exclusive handicap-accessible parking spaces
pursuant to Section 5 of this Lease (all of which shall also be included in the term “City Garage”
as heretofore defined). . The construction of the City Garage is a condition precedent to Tenant’s
obligations to construct the Building and other improvements as set forth above. In the event the
City Garage is not constructed and substantially completed for any reason by the date that is the
4th anniversary of the date of this Lease, then Tenant may elect to terminate this Lease by written
termination notice to Landlord, and upon such notice this Lease shall terminate and be null and
void, other than obligations that are intended to survive the termination of this Lease.
(c)
Throughout the duration of this Lease, Tenant agrees that all installations of or in
any buildings, structures, and improvements that may be erected on the Leased Premises by
Tenant, including, but not limited to, all plumbing, electrical, heating, air conditioning, safety
equipment, and ventilation equipment and systems, and all other equipment, will be installed,
operated, and maintained in accordance with the law and with the regulations and requirements
of any and all governmental authorities, agencies, or departments having jurisdiction thereof,
without cost or expense to Landlord.
(d)
If, at any time during the term of this Lease, any liens or claims of mechanics,
laborers, or material suppliers shall be filed against the Leased Premises or fixtures of Tenant, or
any part or parts thereof, for any work, labor, or materials furnished, alleged to have been
furnished or to be furnished pursuant to an agreement by Tenant or any person holding
thereunder, Tenant, within sixty (60) days after the date of the filing or recording of any such
lien, or the filing or recording of any notice of intention to file a lien or claim of lien at Tenant’s
own cost and expense, shall cause the same to be discharged by payment, bond, or otherwise, or
at the option of Tenant, Tenant shall deposit, in trust, with Landlord or a bank or financial
institution duly licensed to do business in the State of Maine or other mutually agreed upon
escrow agent, a sum of money equal to the amount of such recorded lien, plus twenty-five
percent (25%) thereof, to be applied either (a) to such portion of the amount, if any, as may be
determined to be due and owing to the lien or in a final judgment of a court of competent
jurisdiction, when and if such final judgment is no longer subject to appeal, or (b) to the payment
of the lien or of all or a portion of said sum when and if written notice shall be sent by Tenant
expressly authorizing such payment. Tenant shall also promptly reimburse Landlord for all of its
expenses, losses and costs, including reasonable attorney fees, attributable to any such lien
claims.
(e)
Notwithstanding the foregoing, Tenant shall have the right to contest or review
any such claim or lien by appropriate legal proceedings and in the event of any such contest or
review, Tenant shall prosecute the contest with reasonable diligence, at Tenant’s sole expense,
and Tenant shall at all times effectually stay or prevent any official or judicial sale of the Leased
Premises and Tenant shall pay or otherwise satisfy any final judgment (unless Tenant shall
appeal the same, in which event the judgment entered on last appeal shall be the determining
factor) which may be entered against it and thereafter promptly procure record satisfaction of the
lien. Notwithstanding the foregoing, Tenant shall promptly pay all such liens and claims if at
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any time the Leased Premises or any part thereof shall then be subject to imminent forfeiture
without any right of redemption.
(f)
Tenant may not erect on the Leased Premises, building(s), or improvements,
structures, landscaping, utility systems, and appurtenances thereto apart from those associated
with the initial development of the Property, except in accordance with such plans and drawings
approved in writing in advance by Landlord, which approval will not be unreasonably delayed,
withheld or conditioned.
(g)
Subject to the terms of clause (h) of this Section 7 and Section 23, title to any
building or improvements situated or erected on the Leased Premises (other than common utility
lines), including the Building, and the Building-related equipment and other items installed
thereon and any alteration, change or addition thereto shall remain in Tenant; and Tenant shall be
entitled to take and deduct all depreciation and other deductions and tax credits related thereto on
Tenant’s income tax returns for the Building or buildings, Building-related equipment and/or
other items, improvements, expenditures, additions, changes or alterations. This clause (g) of
Section 7 does not apply to other structures on the Landlord’s Property including the City
Garage.
(h)
On the expiration or any earlier termination of this Lease (unless terminated by
Tenant as a result of a default by Landlord or by mutual consent of Landlord and Tenant), Tenant
shall quit and surrender to Landlord the Leased Premises, and the Building and all improvements
then thereon, subject to reasonable wear and tear in accordance with the provisions of Section
23.
SECTION 8.
Maintenance: Landlord shall have no obligation to maintain or repair the
Leased Premises or any improvements thereon. During the term of this Lease, Tenant shall, at
its expense, maintain in good repair and condition the Leased Premises, reasonable wear and tear
and casualty only excepted. By way of clarification, and notwithstanding the foregoing, Tenant
shall have no obligation to repair or maintain any Easement improvements or installations that
are not installed or constructed by Tenant, excepting damage or harm caused thereto by Tenant,
its agents or invitees. In the event Tenant fails to properly maintain the Leased Premises, then
Landlord may, at its option, undertake such maintenance as it deems reasonably necessary and
charge all expenses incurred in connection therewith to Tenant as additional rent hereunder.
During the term of this Lease, Landlord shall, at its expense, maintain or cause to be maintained
in good repair and condition the City Garage and its systems and equipment, reasonable wear
and tear and casualty only excepted.
SECTION 9.
Requirements of Public Authority: During the term of this Lease, Tenant
shall, at its own cost and expense, promptly observe and comply with all present and future laws,
ordinances, requirements, orders, directives, rules and regulations of the federal, state, county,
town and city governments and of all other governmental authorities affecting the Leased
Premises or appurtenances thereto or any part thereof whether the same are in force at the
commencement of the term of this Lease or may in the future be passed, enacted or directed.
SECTION 10. Access to Premises: Landlord shall have the right, upon reasonable prior
notice to Tenant, and subject to the terms of any permitted subleases, to enter upon the Leased
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Premises at all reasonable times to examine the same provided such entry shall not unreasonably
interfere with the use then being conducted on the Leased Premises or interfere with the rights of
subtenants of individual dwelling units within the Building.
SECTION 11. Assignment and Subletting: With the advance written approval of Landlord,
which shall not be unreasonably conditioned or delayed, Tenant may assign or sublease, all or
any portion of the Leased Premises and may permit any subtenant or subtenants to assign or
sublease this Lease or any sublease of all or any part of the Leased Premises so long as such
assignee, sublessee, mortgagee, etc., in Landlord’s reasonable discretion, is capable of
performing all financial obligations owing to Landlord under the Lease. Upon any assignment of
this Lease, Tenant shall remain obligated under this Lease unless Landlord agrees otherwise in
writing and receives a written agreement whereby the assignee agrees to assume such obligations
and liabilities as a direct obligation to Landlord. Notwithstanding the foregoing, Tenant or its
permitted assignees or subtenants may (i) pledge, mortgage or otherwise provide the leasehold
and Lease and/or Building and improvements to any Leasehold Mortgagees or lenders, or (ii)
assign or sublease individual residential apartments located within the Building to residential
tenants who are natural persons, without the consent of Landlord and may deal freely with such
residential tenants in the ordinary course of business, subject to applicable laws. Landlord and
Tenant acknowledge Tenant may assign this Lease or sublease the entire Leased Premises to an
organization whose mission is the development and operation of affordable rental housing.
SECTION 12. Landlord’s Services: Except as otherwise provided herein, Landlord shall not
be obligated to provide any services to Tenant.
SECTION 13. Signage: Tenant may, without cost or expense to Landlord, at any time and
from time to time, place or permit to be placed signs, outdoor lighting devices and advertising
matter outside of the Building constructed on the Leased Premises, and remove them or permit
them to be removed, provided (i) the signs, lighting devices or advertising matter are in full
compliance with the Land Use Ordinance, and all requirements of law pertaining thereto,
including any conditions of approval as may be imposed by the City of Westbrook; and (ii)
Tenant receives the prior approval of Landlord as to the size, number, location, and design of
such sign(s), such approval not being unreasonably withheld, conditioned or delayed. Landlord
hereby agrees to execute any applications and consents that are reasonably required by
governmental authorities for the construction, establishment or placement of such signs, but no
such applications or consents shall impose any liability on Landlord by virtue of the erection or
maintenance of any of said signs and Tenant covenants and agrees to indemnify, save Landlord
harmless and defend, from any liability for damages or injuries including property damage and
reasonable attorney fees, that may be sustained by anyone by reason thereof.
Except as aforesaid, Tenant shall have no right to place any signs at any location outside
of the Leased Premises without the prior written consent of Landlord, which consent may be
withheld, in its sole discretion.
Tenant also shall not be restricted in its placement of signs inside of the Building, or on
the windows of the Leased Premises, provided that in each instance it complies with all
applicable laws, regulations, and ordinances.
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SECTION 14.

Indemnity:

(a)
Subject to the provisions of this Lease, Tenant shall indemnify and save harmless
Landlord from and against any and all liability, damage, penalties, claims or judgments arising
from injury to person or property damage sustained by anyone in and about the Leased Premises,
other than injury or damage caused by Landlord’s gross negligence or intentional acts. Tenant
shall, at its own cost and expense, defend (and pay attorney’s fees in connection with) any and
all suits or actions which may be brought against Landlord or in which Landlord may be
impleaded with others upon any such above mentioned matter, claim or claims.
(b)
Subject to the provisions of this Lease, and except to the extent arising from its
own gross negligent act(s), gross negligent omission(s) or intentional act(s), Landlord shall not
be responsible or liable for any damage or injury to any property, fixtures, buildings or other
improvements, or to any person or persons, at any time on the Leased Premises, including any
damage or injury to Tenant or to any of Tenant’s officers, agents, servants, employees,
contractors, customers or subtenants, arising from the use or occupancy of the Leased Premises,
provided, however, Landlord shall indemnify Tenant for its gross negligent acts or gross
negligent omissions or intentional acts. Notwithstanding the foregoing, the indemnity provided
under this Section shall not be construed as a waiver of Landlord’s right to assert any and all
defenses in response to claims made against Landlord, its officers, agents, or employees pursuant
to the Maine Tort Claims Act or any other privileges or immunities as may be provided by law.
(c)
Tenant agrees to look solely to Landlord’s interest in the Property for recovery of
any judgment from Landlord; it being agreed that Landlord, and any employee or beneficiary of
Landlord, are not personally liable for any such judgment. The provision contained in the
foregoing sentence shall not limit any right that Tenant might otherwise have to obtain injunctive
relief against Landlord or Landlord’s successors in interest, or any other action not involving the
personal liability of Landlord.
SECTION 15.

Insurance:

(a)
Tenant shall provide at its expense, and keep in force during the term of this
Lease, general liability insurance with a good and solvent insurance company or companies
licensed to do business in the State of Maine, selected by Tenant and approved by Landlord in its
reasonable discretion, in the amount of at least Three Million Dollars ($3,000,000) with respect
to injury or death, and Five Million Dollars ($5,000,000) with respect to damages to property,
occurring in or about the Leased Premises. Such policy or policies shall name Landlord as an
additional insured. Tenant agrees to deliver certificates of such insurance to Landlord. Such
insurance shall name Landlord as an additional insured and contain an agreement that such
policy shall be non-cancelable without at least 10 days’ written notice to Landlord.
(b)
During the term of this Lease, Tenant shall keep the Building and improvements
erected by Tenant on the Leased Premises at any time insured, against loss or damage by fire,
and those casualties covered by the customary extended coverage endorsements, in an amount
equal to at least one hundred percent (100%) of the full or sound insurable value of the Building
and improvements. Subject to the prior rights of any lender to Tenant with respect to such
proceeds in the event Tenant is in default in respect of its obligations to such lender, all proceeds
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payable at any time and from time to time by any insurance company under such policies shall
be payable to Tenant and may be used by Tenant for the reconstruction of the damaged
improvements. Landlord shall, at Tenant’s cost and expense, cooperate fully with Tenant in
order to obtain the largest possible recovery and shall execute any and all consents and other
instruments and take all other actions reasonably necessary or desirable in order to effectuate the
same and to cause such proceeds to be paid as herein before provided. Tenant shall have the
right to make all adjustments of loss and execute all proofs of loss in its name.
(c)
Any insurance required to be provided by Tenant pursuant to this Lease may be
provided by blanket, floater or general insurance covering the Leased Premises and other
locations of Tenant provided such blanket insurance complies with all of the other requirements
of this Lease with respect to the insurance involved.
SECTION 16. Waiver of Subrogation: All policies covering real or personal property which
either party obtains affecting the Leased Premises shall include a clause or endorsement denying
the insurer any rights of subrogation or recovery against the other party to the extent rights have
been waived by the insured before the occurrence of injury or loss. Landlord and Tenant hereby
waive any rights of subrogation or recovery against the other for damage or loss to their
respective property due to hazards covered or which should be covered by policies of insurance
obtained or which should be or have been obtained pursuant to this Lease, to the extent of the
injury or loss covered thereby assuming that any deductible shall be deemed to be insurance
coverage.
SECTION 17. Destruction: Subject to the rights of any Leasehold Mortgagee in the event of
a default by Tenant, in the event that, at any time during the term of this Lease, the Building
constructed or located on the Leased Premises shall be destroyed or damaged in whole or in part
by fire or other cause, then, Tenant, at its own cost and expense, may elect in its sole discretion
to cause the same to be repaired, replaced or rebuilt within a period of time which, under all
prevailing circumstances, shall be reasonable. In the event the Tenant elects not to rebuild or
repair, Tenant shall remove its Building from the Leased Premises and repair any damage to
Landlord’s property caused by such removal within a commercially reasonable time after the
date of final settlement with the insurance carrier. The Lease shall terminate upon completion of
the removal in accordance with this Lease of the Building and subject to the Landlord’s
confirmation that such removal has been so completed.
SECTION 18.

Eminent Domain:

(a)
If, after the execution of this Lease and prior to the expiration of the term, the
whole or a material part of the Leased Premises shall be taken by eminent domain by a
governmental agency other than Landlord, then the term hereof shall cease as of the time when
Landlord shall be divested of its title in the Leased Premises or a material portion thereof, and
rent shall be apportioned as of the time of the termination. A taking of a “material part of the
Leased Premises” shall mean a taking which in the reasonable opinion of Tenant is extensive
enough to render the Leased Premises unsuitable for the business and operations of Tenant
thereon. Upon such a taking by eminent domain and an associated termination of this Lease, the
parties agree to apportion the proceeds of the eminent domain award as follows: Landlord
reserves to itself, and Tenant assigns to Landlord, all rights to damages and awards accruing on
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account of any taking by eminent domain or by reason of any act of any public authority for
which damages or awards are payable relating to the value of the underlying unimproved land.
Tenant reserves to itself, and Landlord assigns to Tenant, all rights to damages and awards
accruing on account of any taking by eminent domain or by reason of any act of any public
authority relating to, and the Tenant reserves a right, under all circumstances, to the full amount
of that portion of the proceeds of such a taking attributable to the value of the buildings,
improvements to and fixtures located on the Leased Premises. Tenant and Landlord may each
fully participate in any such eminent domain proceeding and each party agrees to execute such
instruments of assignment as may be reasonably required in any petition for the recovery of such
damages or awards and Tenant and Landlord shall diligently pursue the same. It is agreed
further that Landlord does not reserve to itself, and Tenant does not assign to Landlord, in
addition to any damages or awards payable by any governmental authority for the buildings,
improvements made and trade fixtures installed by Tenant, or those claiming under Tenant.
Tenant shall also be entitled to any damages awarded for moving expenses in any such
proceeding and any award for loss of the unexpired portion of the term of this Lease. In the
event any award for eminent domain does not attribute separate values to these elements of
damages, the parties shall for a period of thirty (30) days following issuance of the award attempt
in good faith to allocate the award proceeds as between based on the factors noted above or, if
the parties cannot agree on an allocation, the matter shall be submitted to arbitration in
accordance with the terms hereof.
(b)
In the event of the partial taking or condemnation or purchase by a governmental
agency other than Landlord which is not extensive enough to render the Leased Premises
unsuitable for the business of Tenant,, then, subject to the provisions of any mortgage or
leasehold mortgage encumbering the Leased Premises from time to time, the proceeds shall be
paid to Tenant which shall, subject to and limited by the amount of such proceeds that are
actually available to Tenant, commence to restore, and thereafter complete such restoration,
subject to any delays resulting from any cause not within the reasonable control of Tenant, the
Leased Premises to a condition reasonably comparable to their condition at the time of such
condemnation, less the portion lost in the taking or purchase, and this Lease shall continue in full
force and effect, and the rent payable hereunder from and after said taking or purchase shall
continue proportionally abated by the percentage reduction, if any, between the leasable area of
the Leased Premises before the condemnation event and its leasable area after restoration.
SECTION 19. Utilities/Easements: Landlord, if requested by Tenant, shall join in reasonable
agreements affecting the Leased Premises with utility companies, and/or public authorities which
provide necessary and customary utilities creating easements in favor of such companies and/or
authorities as are required in order to service the occupants of the buildings on the Leased
Premises (including but not limited to the rights to install, lay, relay, construct, maintain, repair,
improve, remove, replace and use utility lines, mains, cables, conduits, pipes and poles, with all
related fixtures and appurtenances). Tenant shall be responsible, at its expense, for bringing all
utility lines, including without limitation natural gas lines and water and sewer lines to the
Leased Premises from main lines or taps or connections in lines serving the City Garage (if
feasible) or otherwise located on or near the Property.
SECTION 20. Subordination of Lease to Fee Mortgages: Subject to the terms of Section 21,
the Tenant agrees, when requested by Landlord, to subordinate this Lease and the lien thereof to
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the lien of any mortgage or mortgages placed on the land on which the Building and City Garage
is located is located or any part thereof (exclusive of any building or improvements placed upon
the Leased Premises by Tenant at its expense) and to execute such recordable instruments as may
be requested for the purpose, provided the holder of the mortgage on any portion of the Leased
Premises or which has or may have rights effecting Tenant’s interest as tenant under this Lease
enters into a written agreement in recordable form with Tenant reasonably satisfactory to Tenant
providing that, if by reason of breach of any condition of the mortgage, the mortgagee will, so
long as Tenant complies with all the terms of this Lease, recognize Tenant and permit Tenant to
continue in possession of the Leased Premises in accordance with the provisions of this Lease,
and that said possession shall not be disturbed by a sale of the land and Landlord’s rights under
this Lease by the mortgagee. Tenant agrees, if requested by the holder of any such mortgage, to
be a party to said agreement and will agree in substance that if the mortgagee or any person
claiming under the mortgagee (including a purchaser at foreclosure sale, its successors and
assigns) shall succeed to the interest of Landlord in this Lease, it will recognize said mortgagee
or person and its successors and assigns as its Landlord under the terms of this Lease. Tenant
agrees that it will, upon the request of Landlord, execute, acknowledge and deliver any and all
instruments necessary or desirable to give effect to or notice of such subordination, all in form
reasonably satisfactory to Tenant, and containing the recognition provisions described in this
Section. The word “mortgage” as used herein includes mortgages, deeds of trust, or other similar
instruments and modifications, consolidations, extensions, renewals, replacements and
substitutes thereof.
SECTION 21. Leasehold Mortgages: Notwithstanding anything to the contrary contained in
this Lease, Tenant shall have the right, at any time and from time to time, without being required
to obtain Landlord’s consent, to mortgage, pledge as security or otherwise encumber for security
purposes the leasehold interest herein demised on such terms, conditions and maturity as Tenant
shall determine, and to enter into any and all extensions, modifications, amendments,
replacements(s), and refinancing(s) of any such leasehold mortgage as Tenant may desire. Any
such lender, secured party or pledgee and any then holder of any leasehold mortgage, security or
pledge may be referred to in this Lease as “Leasehold Mortgagee.”
At the request of Tenant or any Leasehold Mortgagee, Landlord shall enter into a
Landlord’s Consent and Agreement containing language substantially similar to that set forth in
this Section 21, or otherwise as shall be mutually satisfactory to Landlord and such Leasehold
Mortgagee.
If Tenant, or Tenant’s successors or assigns, shall mortgage said leasehold interest then,
as long as any such leasehold mortgage shall remain unsatisfied of record, the following
provisions shall apply, notwithstanding anything to the contrary contained in this Lease, and any
pertinent provisions of this Lease shall be deemed to be amended and modified to the extent
necessary so as to provide as follows:
(a)
There shall be no cancellation, surrender, acceptance of surrender, or material
modification of this Lease or attornment of any subtenant to Landlord without the Leasehold
Mortgagee’s prior written consent, which consent shall not be unreasonably withheld,
conditioned or delayed.
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(b)
If any Leasehold Mortgagee shall register with Landlord its name and address in
writing, Landlord, on serving on Tenant any notice of default or any other notice pursuant to the
provisions of, or with respect to, this Lease, shall at the same time serve a duplicate counterpart
of such notice on such Leasehold Mortgagee by Certified Mail, Return Receipt Requested,
addressed to said holder at the address registered with Landlord.
(c)
Such Leasehold Mortgagee, in the event Tenant shall be in default hereunder,
shall have the right, within the applicable cure period which is of the same duration as Tenant’s
commencing, however, upon the Leasehold Mortgagee’s actual receipt of a notice of default
from Landlord, to remedy or cause to be remedied such default, and Landlord shall accept such
performance by or at the instigation of such Leasehold Mortgagee as if the same had been
performed by Tenant. No default by Tenant in performing work required to be performed, acts
to be done, or conditions to be remedied, shall be deemed to exist, if steps, in good faith, shall
have been promptly commenced by Tenant or by said Leasehold Mortgagee or by any other
party, person or entity to rectify the same and prosecuted to completion with diligence and
continuity within applicable cure periods as specified herein.
(d)
In the event this Lease is terminated before the natural expiration of the then
current Term, whether by summary dispossession proceedings, service of notice to terminate, or
otherwise, due to Tenant’s default, Landlord shall, by Certified Mail, Return Receipt Requested,
serve on any Leasehold Mortgagee written notice of such termination, together with a statement
of any and all sums which would at that time be due under this Lease but for such termination,
and of all other defaults, if any, under this Lease then known to Landlord. Such Leasehold
Mortgagee shall, upon payment of any amounts due under the Lease, thereupon have the
following options, but without releasing Tenant from its obligations under the Lease:
(i)

On the written request of the Leasehold Mortgagee, within thirty (30) days
after service of the aforementioned notice of termination, Landlord shall
enter into a new or direct lease of the Leased Premises with the Leasehold
Mortgagee, or its designee, as provided in the following subparagraph (ii).

(ii)

Such lease shall be entered into at the reasonable cost of Tenant
thereunder, shall be effective as of the date of termination of this Lease,
and shall be for the remainder of the term of this Lease and at the rent and
additional rent and on all the agreements, terms, covenants, and conditions
thereof. The new Tenant under Lease shall in all instances by subject to
the use and assignment restrictions set forth in the Lease. On the
execution of the Lease, the Tenant named therein shall pay any and all
sums which would at the time of the execution thereof be due under this
Lease but for the termination as aforesaid and shall otherwise fully remedy
or agree in writing to promptly remedy any existing defaults under this
Lease. The new Tenant shall pay all reasonable expenses of Landlord,
including reasonable counsel fees and court costs incurred in recovering
possession of the Leased Premises as well as in the preparation, execution
and delivery of such documents required to allow the new tenant to sign
the Lease. Nothing contained herein shall release the Tenant named in
this Lease from any of its obligations under this Lease which may not
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have been discharged or fully performed by any Leasehold Mortgagee, or
its designees.
(iii)

Notwithstanding the provisions of this Lease, if Landlord shall elect to
terminate this Lease by reason of Tenant being in default of rent or other
covenants of Tenant hereunder because of:
(A)

The filing of a petition by or against Tenant for adjudication as a
bankrupt under the Bankruptcy Code, or for reorganization within
the meaning of Chapter XI of the Code or any successor provision,
or the filing of any petition by or against Tenant under any future
Bankruptcy Code provision for the same or similar relief; and the
adjudication of Tenant as a bankrupt, or the entry of an order for
reorganization under said Chapter XI or any successor provision,
or the entry of an order for similar relief under any future
Bankruptcy Code;

(B)

The involuntary dissolution or the involuntary commencement of
any action or proceeding for the dissolution or liquidation of
Tenant, or for the appointment of a permanent receiver or a
permanent trustee of all or substantially all of the property of
Tenant;

(C)

The taking possession of Tenant’s property by any governmental
office or agency pursuant to statutory authority for the dissolution,
rehabilitation, reorganization, or liquidation of Tenant; or

(D)

The making by Tenant of an assignment for the benefit of creditors
and Tenant being duly removed from possession or proceedings
being commenced in a court of competent jurisdiction to remove
said Tenant from possession;

and provided that the proceedings under (A), (B) and (C) shall not be dismissed or vacated
within sixty (60) days after the institution or appointment, such as the case may be, then the
holder of any mortgage on the leasehold interest who shall be entitled to notice, shall have and be
subrogated to any and all rights of Tenant with respect to the curing of any default (other than the
defaults specified in said subdivisions (A), (B), (C) and (D)) and shall also have the right to
postpone and extend the specified date for the termination of this Lease, fixed by Landlord in a
notice given pursuant thereto, for a period of not more than six (6) months, provided such
Leasehold Mortgagee shall promptly cure, or be diligently engaged in curing, any then existing
default of Tenant not requiring possession (other than the defaults heretofore enumerated in (A),
(B), (C) and (D) of this subparagraph (d)) and shall forthwith take steps to acquire Tenant’s
interest in the Lease by foreclosure of the mortgage or otherwise. If, before the date specified for
the termination of this Lease as extended by the such Leasehold Mortgagee, the Tenant in default
under the provisions of said subdivisions (A), (B), (C) and (D) shall be duly removed from
possession, or proceedings have been instituted and are pending for such removal, and if the
Leasehold Mortgagee or its designee shall deliver to Landlord its agreement and obligation to
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perform and observe the covenants and conditions to be performed by Tenant in this Lease
contained and executed in the manner required to entitle a deed to recordation, then, and in such
event, any such default specified in said subdivisions (A), (B), (C) and (D) on the part of Tenant
shall be waived. In the event the Lease is terminated following any default by Tenant
thereunder, including without limitation, by reason of any rejection of the Lease pursuant to the
Federal Bankruptcy Code or other applicable state or federal law relating to bankruptcy,
insolvency, reorganization, arrangement, moratorium or other similar laws, or otherwise, or as a
result of an incurable, non-monetary breach of the Lease, Leasehold Mortgagee shall have the
right to assume the Lease covering the Leased Premises or request that Landlord enter into a new
lease with such Leasehold Mortgagee or its nominee or designee (the “New Lease”). The New
Lease shall contain all of the same terms set forth in this Lease and shall be of the same priority
as the Lease over all mortgages or other liens, charges, or other encumbrances against the Leased
Premises. Tenant shall have no right, title or interest in or to such New Lease or the leasehold
estate created thereby.
(e)
The Leasehold Mortgagee shall be named as an insured, as its interest may
appear, in all policies of insurance carried by Tenant pursuant to the provisions of this Lease.
Upon written request, duplicate originals of the policies of such insurance shall be held by the
Leasehold Mortgagee. If duplicate originals of such policies are not obtainable, certified copies
thereof shall be delivered to Landlord. The proceeds of such insurance in case of loss shall be
paid to, and deposited with, the Leasehold Mortgagee, and said Leasehold Mortgagee shall
disburse, in the absence of a default of Tenant to such holder said proceeds for the purpose of
rebuilding, restoring and repairing the Leased Premises, and all proceeds shall be deemed trust
funds to be used by Tenant for this purpose of rebuilding, restoring and repairing. .
(f)
The Tenant shall give the Leasehold Mortgagee written notice of any
condemnation proceedings affecting the Leased Premises. The said holder shall have the right to
intervene and be made a party to any such condemnation proceedings and the parties hereto
hereby consent that the said holder may be made such party or intervenor. Tenant’s interest in
any award or damages for such taking is hereby set over, transferred and assigned by Tenant to
the said Leasehold Mortgagee to the extent of the balance of any principal, interest or other
payment due or which shall thereafter accrue or become due to the said holder, but in the event
of a partial taking of the improvements on the Leased Premises or a partial taking of the land
forming part of the Leased Premises which does not result in the cancellation or termination of
this Lease, there shall be paid to Tenant, as trust funds, out of the Tenant’s interest in any award
or damages for such taking, an amount equivalent to the cost to restore the improvements then on
the Leased Premises to a complete architectural unit, including, without limitation, access cuts
and roadways. Whatever repairs shall be made shall be comparable in quality to the part of the
improvements so taken.
(g)
The Leasehold Mortgagee shall be given notice by Tenant of any legal proceeding
by the parties hereto, and shall have the right to intervene and be made a party to such
proceedings, and the parties consent to such intervention. In the event the said Leasehold
Mortgagee shall not elect to intervene or become a party to such proceedings, the said Leasehold
Mortgagee shall receive notice, and a copy, of any award or decision made in said proceedings
from the Tenant.
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(h)
If the Leasehold Mortgagee shall be an institutional lender such as a bank, trust
company, savings and loan association, insurance company, union pension or retirement fund,
government agency, or other lending institution whose loans on real estate are regulated by law,
and the said Leasehold Mortgagee shall desire to contest the validity of any tax, levy, special or
general assessments, water and sewer rent, or other governmental impositions or charges agreed
to be paid by Tenant, such right is hereby granted to said holder.
(i)
No Leasehold Mortgagee shall be personally liable under this Lease unless and
until such Leasehold Mortgagee shall become the owner of the leasehold estate or has taken
possession of the same, and then only for as long as it remains such owner or possessor subject
to the provisions of this Lease. On any assignment of this Lease by any owner of the leasehold
estate whose interest shall have been acquired by, through, or under any Leasehold Mortgagee or
shall have been derived immediately from any holder thereof, the assignor shall be relieved of
any further liability which may first accrue hereunder from and after the date of such assignment,
it being the intention of the parties that once the Leasehold Mortgagee shall succeed to Tenant’s
interest hereunder, any and all subsequent assignments, whether by such holder, any purchaser at
foreclosure sale or other transferee, or any assignee of either shall effect a release of the
assignor’s liability for defaults first occurring thereafter.
(j)
On the execution and delivery of any new or direct Lease as provided in this
Section 21, all subleases which theretofore may have been assigned and transferred to Landlord
shall thereupon be transferred and assigned by Landlord to the new tenant under the new or
direct Lease.
(k)
The execution of any such leasehold mortgage shall be deemed an assignment by
Tenant to such mortgagee of Tenant’s election to remain in possession of the Leased Premises
pursuant to 11 U.S.C. Section 364(h)(1) in the event of a rejection of this Lease by a trustee in
bankruptcy of Landlord.
(l)
The rights of the Leasehold Mortgagee under this Section are subject to the
agreement of such holder to cure all monetary defaults and to pay any rents hereunder during the
period it is exercising its rights hereunder in accordance with terms hereof.
(m)
Neither the voluntary or other surrender of the Lease by Tenant, the mutual
cancellation thereof by Landlord and Tenant, the conveyance of Landlord’s interest in the Leased
Premises to Tenant nor the conveyance of Tenant’s interest in the Leased Premises to Landlord,
shall work a merger, if any Leasehold Mortgage is then outstanding. In the event that Tenant
acquires the fee title or any other estate, title or interest in the Leased Premises, any Leasehold
Mortgage shall attach to and cover and be in lien upon the fee title or such other estate so
acquired.
SECTION 22.

Reserved.

SECTION 23. Title. Tenant agrees that upon the expiration of the Term of this Lease or
sooner termination thereof, possession of the Leased Premises will be promptly delivered to
Landlord. Tenant shall remove the Building and all fixtures and personal property located on the
Leased Premises within 120 days of the date of expiration or termination, and repair any damage
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resulting from such removal and restore the Leased Premises to its original condition, all at
Tenant’s cost and expense. In lieu of removal, Tenant may, at its option, offer to transfer title,
through execution of appropriate documents, to the Building and all improvements on the Leased
Premises to Landlord at no cost to Landlord and in such case, Tenant shall provide Landlord of
notice of such offer at least ninety (90) days prior to termination of this Agreement. Landlord shall
notify Tenant in writing within the ninety (90) day period whether it accepts or rejects said offer.
In the event Landlord rejects the offer, Tenant shall be obligated to remove the Building and
improvements from the Leased Premises within thirty (30) days of expiration or termination as
provided herein. Upon the termination or expiration of the initial term of this Lease, all rights of
Tenant hereunder to possession of the Leased Premises under this Agreement shall immediately
terminate.
Unless Landlord has agreed in writing to accept title to the Building and improvements and
the Tenant fails to remove the Building, improvements or personal property from the Leased
Premises within thirty (30) days of termination or expiration of this Lease, title to said Building,
improvements and personal property shall vest in Landlord on the thirty-first (31st) day after the
date of such termination or expiration, and Landlord may use or dispose of the same as it sees fit,
in Landlord’s discretion, and retain any proceeds from such disposal.
SECTION 24.

Defaults:

(a)
In the event of (i) Tenant’s failure to pay amounts due hereunder within 15 days
after written notice from Landlord specifying such failure or (ii) perform any of the nonmonetary covenants, conditions and agreements herein contained on Tenant’s part to be kept or
performed and the continuance of such failure without the curing of same for a period of thirty
(30) calendar days after receipt of Tenant’s notice in writing from Landlord specifying the nature
of such failure, and provided Tenant shall not cure said failure as provided in paragraph (b) of
this Section; or (iii) if the estate hereby created shall be taken on execution or by other process of
law and such taking is not discharged within 90 days, or if any assignment shall be made of the
property of the Tenant for the benefit of creditors, or if a receiver, guardian, conservator, trustee
in involuntary bankruptcy or other similar officer shall be appointed to take charge of all or any
substantial part of the Tenant’s property by a court of competent jurisdiction and such
appointment is not discharged within 90 days, or a petition shall be filed for the reorganization of
the Tenant under any provisions of the Bankruptcy Code now or hereafter enacted, and such
proceeding is not dismissed within 90 days after it is begun, or if the Tenant shall file a petition
for such reorganization, or for arrangements under any provisions of the Bankruptcy Code now
or hereafter enacted and propose therein a plan to settle, satisfy or extend the time for the
payment of debts; then, subject to the terms of Section 21, Landlord may, at its option, give to
Tenant a notice of election to terminate the term of this Lease upon a date specified in such
notice, which date shall be not less than 30 business days (Saturdays, Sundays, and legal
holidays excluded) after the date of receipt by Tenant of such notice from Landlord, and upon
the date specified in said notice, the term shall cease and any and all other right, title and interest
of Tenant hereunder shall likewise cease without further notice or lapse of time, as fully and with
like effect as if the entire term of this Lease had elapsed. Landlord further lawfully may
immediately or at any time thereafter utilize procedures authorized by Maine law, including
Forcible Entry and Detainer, to repossess the Leased Premises and expel Tenant and those
claiming through or under Tenant and remove their effects without prejudice to any rights or
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remedies which might otherwise be used for arrears of rent or previous breach of covenant, and
upon such notice or entry, all rights of Tenant under this Lease shall terminate. Tenant agrees to
pay to Landlord, as damages for any above-described breach, all reasonable costs of reletting the
Leased Premises including real estate commissions, costs of renovating the Leased Premises to
suit the new tenant, all subject to Landlord’s duty to mitigate damages. Tenant also agrees to
pay Landlord for all costs relating to the default, including reasonable attorney’s fees and costs
related thereto.
All disputes arising in connection with non-monetary defaults hereunder shall be resolved
pursuant to the arbitration provisions set forth in Section 26 hereof. Tenant shall have no right to
arbitrate any monetary default hereunder, and in the event of such a monetary default, Landlord
shall have all rights at law and in equity to enforce the provisions of this Lease.
(b)
In the event that Landlord gives notice of a non-monetary default of such a nature
that it cannot be cured within such thirty (30) day period then such default shall not be deemed to
continue so long as the Tenant, after receiving such notice, proceeds to commence cure of the
default as soon as reasonably possible and continues to take all steps reasonably necessary to
complete the same within a period of time which, under all prevailing circumstances, shall be
reasonable but in no event more than 180 days. No default shall be deemed to continue if and so
long as the Tenant shall be so proceeding to cure the same in good faith.
(c)
If Tenant shall default in the performance of any non-monetary covenant,
condition or obligation on its part to be performed under this Lease, Landlord may upon prior
written notice thereof do so on behalf of and at the cost and expense of the Tenant, including
reasonable attorneys’ fees and related expenses without waiving any claim of breach or for
damages or any right to terminate this Lease.
(d)
Should it be finally determined by arbitration or by a court of competent
jurisdiction that the expending of sums by the Landlord was made necessary by Tenant’s failure
to perform a covenant, condition, or any other obligation on Tenant’s part to be performed under
this Lease, in such event, such sums at the option of Landlord shall be deemed additional rent
and paid as such on the next or any subsequent rent day at the option of Landlord. Interest at the
then existing prime rate (highest rate published) from time to time by the Wall Street Journal or
its successor, and reasonable attorney’s fees, if any, shall be collectible by the prevailing party
from the non-prevailing party. Each right and remedy provided for in this Lease shall be
cumulative and shall be in addition to every other right or remedy provided for in this Lease or
now or hereafter existing at law or in equity or by statute or otherwise, and the exercise or
beginning of the exercise by Landlord or Tenant of any one or more of the rights or remedies
provided for in this Lease or now or hereafter existing at law or in equity or by statute or
otherwise shall not preclude the simultaneous or later exercise by the party in question of any or
all other rights or remedies provided for in this Lease or now or hereafter existing at law or in
equity or by statute or otherwise.
SECTION 25.

Environmental:

(a)
Tenant represents, warrants and agrees that its use, maintenance and operations of
the Leased Premises and the conduct of the business thereto, shall at all times be in material
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compliance with all applicable federal, state, county or local laws, regulations and ordinances of
any governmental authorities relating to Hazardous Materials, as hereinafter defined. Tenant, its
employees, customers, residents and invitees will not cause any Hazardous Materials to be
deposited, discharged, emitted, placed or disposed of at or about the Leased Premises in violation
of law or regulation and the Leased Premises will remain free from Hazardous Materials except
gasoline and related petroleum products and other Hazardous Materials maintained or located
thereon in compliance with law and regulation. Tenant will indemnify and hold Landlord, its
successors and assigns, harmless from any and all costs, expense, losses, damages, claims,
obligations and liabilities of every nature and type (“Losses”), including environmental clean-up
liabilities and obligations and reasonable attorney’s fees, arising from and relating to Tenant’s
unlawful or prohibited discharge or release of Hazardous Materials due to use of or actions
Tenant has taken at the Leased Premises.
(b)
Tenant shall, to the extent arising from breach of the foregoing warranty, (i)
conduct and complete all investigations, studies, sampling and testing, and all remedial, removal
and other actions necessary to remediate and/or clean up and remove all Hazardous Materials
from the Leased Premises, in accordance with all applicable federal, state and local laws,
regulations, rules, ordinances and policies and in accordance with the orders and directives of all
federal, state and local governmental authorities, and (ii) defend, indemnify and hold harmless
Landlord, its employees, agents, and officers, from and against any and all claims, demands,
penalties, fines, liabilities, settlements, damages, costs or expenses (including, without limit,
reasonable attorney and consultant fees, investigation and laboratory fees, court costs and
litigation expenses) of whatever kind or nature, known or unknown, contingent or otherwise,
arising out of the breach of the foregoing warranties.
(c)
As used herein, “Hazardous Materials” shall mean any flammable explosives,
radioactive materials, hazardous materials, hazardous waste, hazardous or toxic substances or
matter, oil or other petroleum products, underground petroleum storage tanks, asbestos, chemical
pollutants or related materials, including as defined in the Comprehensive Environmental
Response, Compensation and Liability Act of 1980, as amended (42 U.S.C. §§9601, et seq.), the
Hazardous Materials Transportation Act, as amended (49 U.S.C. §§1801, et seq.), the Resource
Conservation and Recovery Act, as amended (42 U.S.C. §§690 1, et seq.), applicable Maine
Statutes (including 38 M.R.S.A. §§561, et seq.; 39 M.R.S.A. §§1361, et seq.; 38 M.R.S.A.
§§1301, et seq.; and 38 M.R.S.A. §§1317, et seq.), or any similar federal, state or local law in
effect from time to time, or in the regulations adopted and publications promulgated pursuant
thereto or any other substances or materials constituting a hazard, peril or threat to the health of
persons, animals or plant life.
SECTION 26.

Arbitration:

(a)
Any non-monetary dispute arising under or relating to this Lease shall be resolved
by binding arbitration, which shall be conducted in accordance with the following paragraphs
except as otherwise expressly provided for in this Lease.
(b)
A party initiating arbitration proceedings may do so by giving written notice to
that effect to the other party. The notice shall designate a disinterested person as one of the
arbitrators. The party that initiates arbitration is hereinafter referred to as the “first party.” The
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other party is hereinafter referred to as the “second party.” Within ten (10) days after the
initiation of the arbitration proceedings, the second party shall give notice to the first party
designating another disinterested person as an arbitrator. Within the next ten (10) days, the two
arbitrators shall select a third disinterested person as a third arbitrator. The three arbitrators shall
judge the dispute. If the second party shall fail to appoint a second arbitrator within the ten (10)
day period next following the notice initiating the arbitration, the arbitrator designated by the
first party shall judge the dispute and the judgment of the first arbitrator shall be binding upon
the parties.
(c)
If the two arbitrators appointed by the parties shall be unable to agree upon the
appointment of a third arbitrator within the ten (10) day period after the second arbitrator is
designated, the two arbitrators shall give written notice of the failure to agree to each of the
parties. If the parties shall fail to agree upon the selection of a third arbitrator within ten (10)
days after that notice has been received, then within ten (10) days thereafter either party may
apply for the appointment of a third arbitrator to any justice of the existing session of the State of
Maine Superior Court.
(d)
The determination of the majority of the arbitrators shall be conclusive upon the
parties. The arbitrators shall be directed to interpret and apply the terms of this Lease. Judgment
may be entered upon the award of the arbitrators by either party in the State of Maine Superior
Court.
(e)
The party not prevailing in the arbitration shall pay the costs thereof, including the
legal fees of the prevailing party if so ordered by the arbitrator.
(f)
Except as otherwise expressly provided herein, the Commercial Arbitration
Expedited Rules of the American Arbitration Association shall control all arbitration
proceedings. Such arbitration shall take place in Portland, Maine. The arbitrator(s) resolving the
dispute shall be advised that time is of the essence.
(g)
Notwithstanding any other provision of this Lease, Tenant shall continue making
monthly rent payments to Landlord without deduction as required hereunder during the term of
this Lease, including without limitation during any arbitration or dispute resolution proceedings.
SECTION 27. Waivers: Failure of a party to complain of any act or omission on the part of
the other party no matter how long the same may continue shall not be deemed to be a waiver by
said party of any of its rights hereunder. No waiver by a party at any time, express or implied, of
any breach of any other provision of this Lease shall constitute a consent to any subsequent
breach of the same or any other provision. No acceptance by Landlord of any partial payment
shall constitute an accord or satisfaction but shall only be deemed a part payment on account. If
any action by either party shall require the consent or approval of the other party, the grant of
such consent or approval on any one occasion shall not be deemed a consent to or approval of
that action on any subsequent occasion or of any other action on any subsequent occasion. Each
right and remedy which either party may have under this Lease or by operation of law shall be
distinct and separate from every other such right and remedy; all such rights and remedies shall
be cumulative, and none of them shall be deemed inconsistent with or exclusive of any other,
whether or not exercised; and any two or more of all of such rights and remedies may be
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exercised at the same time or successively.
SECTION 28. Notices: Any notice required or permitted by this Agreement shall be in
writing and shall be delivered as follows, with notice deemed given as indicated: (a) by personal
delivery, when delivered personally; or (b) by overnight courier, upon written verification of
receipt. Notice shall be sent to the addresses set forth above or to such other address as either
party may specify in writing.
SECTION 29. Certificates: Either party shall, without charge, at any time and from time to
time hereafter, within ten (10) business days after written request of the other, certify by written
instrument duly executed and acknowledged to any mortgagee (including a Leasehold
Mortgagee), purchaser or proposed mortgagee or proposed purchaser or any other person, firm or
corporation specified in such request: (a) as to whether this Lease has been supplemented or
amended, and if so, the substance and manner of such supplement or amendment; (b) as to the
validity and force and effect of this Lease, in accordance with its tenor as then constituted; (c) as
to the existence of any default hereunder; (d) as to the existence of any offsets, counterclaims or
defenses thereto on the part of such other party; (e) as to the commencement and expiration dates
of the term of this Lease; (f) as to the dates that rent and any other charges hereunder have been
paid, including any advance payments and (g) as to any other matters as may reasonably be so
requested. Any such certificate may be relied upon by the party requesting it and any other
person, firm or corporation to whom the same may be exhibited or delivered, and the contents of
such certificate shall be binding on the party executing the same.
SECTION 30. Partial Invalidity: If any term, covenant, condition or provision of this Lease
or the application thereof to any person or circumstance shall, at any time or to any extent, be
invalid or unenforceable, the remainder of this Lease, or the application of such term or
provision to persons or circumstances other than those as to which it is held invalid or
unenforceable, shall not be affected thereby, and each term, covenant, condition and provision of
this Lease shall be valid and enforceable to the fullest extent permitted by law.
SECTION 31. Memorandum of Lease: The parties will at any time, at the request of either
one, promptly execute duplicate originals of an instrument, in recordable form, which will
constitute a memorandum or short form of lease, setting forth a description of the Leased
Premises, the term of this Lease and any other portions hereof, excepting the rental provisions.
SECTION 32. Interpretation, etc.: Wherever herein the singular number is used, the same
shall include the plural, and the masculine gender shall include the feminine and neuter genders,
and vice versa, as the context shall require. The section headings used herein are for reference
and convenience only, and shall not enter into the interpretation hereof. This Lease may be
executed in several counterparts, each of which shall be an original, but all of which shall
constitute one and the same instrument. No provisions of this Lease shall be deemed to render
Landlord and Tenant partners or participants in any other type of joint enterprise. The term
“Landlord” whenever used herein shall mean only the then-owner of Landlord’s interest herein
and upon any sale, transfer or assignment of the interest of Landlord herein, its respective
successors in interest and/or assigns shall, during the term of their ownership of their respective
estates herein, be deemed to be Landlord and the selling or transferring party shall be entirely
free and relieved of all covenants and obligations hereunder except as hereinafter provided,
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without further agreement between the parties or their successors in interest and it shall be
deemed and construed that at any such sale, transfer or other conveyance, that such successor,
purchaser or transferee has assumed and agreed to carry out any and all covenants and
obligations of Landlord hereunder. This Lease shall not be construed against any party, and no
consideration shall be given or presumption made, on the basis of which party drafted this Lease,
or any particular provision hereof, or supplied the form of Lease.
This Lease and all rights, duties and performance hereunder or hereof shall be governed,
interpreted, and construed in accordance with the laws of the State of Maine without giving
effect to its conflict of laws provisions.
SECTION 33. Broker: Landlord and Tenant each warrant, covenant and agree that neither
party has utilized or consulted a broker in connection with this Lease.
SECTION 34. No Merger: Notwithstanding any provisions of this Lease to the contrary, if at
any time or times during the term of this Lease, Landlord and Tenant shall be the same person,
party or entity, Landlord’s and Tenant’s interest shall remain separate and distinct, and shall not
be merged into one estate so as to cancel, terminate or extinguish this Lease by law or otherwise.
SECTION 35. Parties: Except as herein otherwise expressly provided, the covenants,
conditions and agreements contained in this Lease shall bind and inure to the benefit of Landlord
and Tenant and their respective successors, personal representatives, administrators and assigns.
All covenants, promises, conditions and obligations herein contained or implied by law are
covenants running with the land.
SECTION 36. Holding Over: Tenant has no right to holdover following the expiration or
earlier termination of this Lease. If Tenant remains in possession after expiration or termination
of this Lease, its status shall be that of trespasser in possession. Landlord shall have all rights
available at law or equity to dispossess Tenant, and Tenant hereby indemnifies Landlord against
all losses, expenses and costs, including reasonable attorneys’ fees and court costs incurred by
Landlord in connection with Tenant’s unauthorized holdover.
SECTION 37. Facsimile Copies: Landlord and Tenant agree that facsimile or scanned
copies of all documents required to be executed hereunder will be accepted in lieu of originals.
SECTION 38. Quiet Enjoyment: Landlord warrants that it has full right and power to
execute and perform the Ground Lease and to grant the estate demised herein and that so long as
Tenant is not in default hereunder, Tenant shall have the peaceful and quiet use and possession
of the Leased Premises during the term hereof, subject, however, to the terms and provisions of
this Lease.
SECTION 39. Time is of the Essence: Time is of the essence with respect to the
performance of each and every obligation of the parties under this Lease.
SECTION 40. Right of First Refusal: Tenant shall have a right of first refusal to purchase the
Leased Premises upon the terms set out in Exhibit C attached hereto and made a part hereof (the
“ROFR”). The existence of this ROFR shall be included in any memorandum of lease
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concerning this Ground Lease.
[SIGNATURE PAGE TO FOLLOW]
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IN WITNESS WHEREOF, the parties hereto have executed this Lease under seal as of
the day and year first above written.
WITNESS:

LANDLORD:
CITY OF WESTBROOK

___________________________

By: _____________________________
Its:

WITNESS:

TENANT:
TDB LLC

___________________________

By: _____________________________
Its:
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EXHIBIT A
[Subdivision, Site and Elevation Plans]
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EXHIBIT B
[Leased Premises]

A certain lot or parcel of land situated northerly of, but not adjacent to William
Clark Drive in the City of Westbrook, County of Cumberland and State of Maine
bounded and described as follows:
Commencing on the northerly sideline of William Clark Drive at the
southwesterly corner of land now or formerly of Ocean Community Federal Credit
Union as described in deed book 24383, page 285;
Thence, N 64°12'52” W a distance of 60.42 feet to the point of beginning at an
elevation of 105.7 feet based on NAVD 88 datum, said point being 24” below the
Residential Terrace height as shown on the Sketch Plan made for TDB
Development, LLC Westbrook Development Exterior Elevations A20-1, dated
August 6, 2020;
Thence, from said point of beginning the following courses and distances:
N 74°07'33" W a distance of 5.11 feet;
N 15°52'27" E a distance of 0.52 feet;
N 74°07'33" W a distance of 17.07 feet;
S 15°52'27" W a distance of 0.52 feet;
N 71°55'39" W a distance of 5.76 feet;
N 15°04'07" E a distance of 0.45 feet;
N 15°52'27" E a distance of 1.02 feet;
N 74°09'50" W a distance of 274.72 feet;
S 15°52'27" W a distance of 0.83 feet;
N 74°07'33" W a distance of 27.50 feet;
N 16°03'51" E a distance of 126.67 feet;
S 74°14'30" E a distance of 329.75 feet;
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S 15°52'27" W a distance of 32.79 feet;
N 74°07'33" W a distance of 1.75 feet;
S 15°52'27" W a distance of 62.42 feet;
S 74°07'33" E a distance of 1.75 feet;
S 15°52'27" W a distance of 10.90 feet;
N 74°07'33" W a distance of 4.51 feet;
S 15°52'27" W a distance of 10.66 feet;
S 74°07'33" E a distance of 4.51 feet;
S 15°52'27" W a distance of 11.24 feet to the point of beginning.
Containing 41,502 s.f. or 0.95 acres, more or less.
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EXHIBIT B-1
[Temporary Construction Easement Area]
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EXHIBIT C
RIGHT OF FIRST REFUSAL

1.
Right of first refusal. Landlord hereby grants to Tenant a right of first refusal (the
“ROFR”) to purchase the Leased Premises, together with all improvements thereon, upon the same
terms and conditions as contained and set forth in any bona fide contract (the “Accepted Contract”)
entered into by and between Landlord for the purchase of the Leased Premises. Landlord will give
Tenant written notice (the “Contract Notice”) of the execution of the Accepted Contract, which
notice shall include a copy of the Accepted Contract and of the deposit or down payment delivered
in connection therewith. Tenant shall have the right until 6:00 p.m. (Portland, Maine time) on that
date (the “Trigger Date”) which is five (5) business days after the receipt of the Contract Notice
by the Tenant to notify Landlord in writing (the “Exercise Notice”) that it is exercising the ROFR
and will purchase the Leased Premises on the terms of the Accepted Contract; provided, however,
that Tenant: (a) shall have the right to make payment in cash of the purchase price set forth in the
Accepted Contract, (b) shall not (unless the Tenant agrees otherwise in writing) be required to
close the purchase of the Leased Premise sooner than that date which is thirty (30) calendar days
from and after the date that the Tenant furnishes (or is deemed to have furnished) the Exercise
Notice. If Tenant fails to timely exercise the ROFR, Landlord shall be free to sell the Leased
Premises to the purchaser identified in the Accepted Contract, provided such sale is upon the terms
set forth in the Accepted Contract and is consummated within one hundred twenty (120) days after
the Trigger Date, such consummation being evidenced by the execution and delivery of a deed to
the Leased Premises, or the recording thereof in the Cumberland County Registry of Deeds. In the
event of a sale consummated in accordance with the foregoing provisions, the ROFR shall expire
as to the Leased Premises. If the sale of the Leased Premises is not so consummated, the ROFR
will continue in full force and effect as to the Leased Premises.
Landlord covenants and agrees that it will not convey the Leased Premises owned by such
Landlord except pursuant to an Accepted Contract or otherwise in strict conformity with this
Agreement.
2.
Term of ROFR. The ROFR shall be perpetual in nature, however, it shall
automatically terminate upon the earlier of the (i) conveyance of the Leased Premises to Tenant;
(ii) the conveyance of the Leased Premises to one or more unrelated parties pursuant to the
procedures set forth in Section 1 hereof; or (iii) the termination of the Lease.
Upon the termination of the ROFR, Tenant shall, upon the written request of Landlord,
deliver to Landlord a signed and acknowledged document stating that the ROFR has terminated
and that Tenant expressly relinquishes all rights under this ROFR. The termination of this ROFR
or breach or default hereunder shall not affect the Lease to which it is attached, which Lease shall
continue in full force and effect notwithstanding any termination, breach or default of or under this
ROFR.
3.
Notices. Any notice, request, demand or correspondence to or upon Landlord or
Tenant shall be made in accordance with the provisions of Section 28 of the Lease.
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END OF ROFR
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date: May 17, 2021
Order: 2021-52
Authorizing Ground Lease Agreement with TDB, LLC for Retail Space (Vertical Harvest)
That the Westbrook City Council hereby authorizes the Mayor, or his designee, to enter into a
ground lease agreement with TDB, LLC for a portion of the municipal parking garage which will
be constructed at the intersection of William Clarke Drive and Main Street for a period of 99
years at a rate of $1.00 total for the development of a ground-floor retail space, as outlined in
the attached exhibit.
First Reading: May 17, 2021
Second and Final Reading:

Attest:

______________________________________
City Clerk

______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

REQUEST FOR COUNCIL ACTION
PROPOSED TITLE: Authorizing Ground Lease Agreement with TDB, LLC for Retail Space
(Vertical Harvest)
REQUESTED BY:

Daniel Stevenson

DATE:

5/17/2021

SUMMARY:
See memo attached to Order 2021-49.
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RETAIL LEASE AGREEMENT
THIS LEASE AGREEMENT made as of the ___ day of May, 2021, by and between the
CITY OF WESTBROOK, a Maine municipal corporation with a principal place of
business and mailing address of 2 York Street, Westbrook, Maine 04092 (hereinafter
referred to as “Landlord”), and TDB LLC, a Maine limited liability company with a mailing
address of 775 Main Street, #187, Westbrook, Maine 04092 (hereinafter referred to as “Tenant”).
W I T N E S S E T H:
WHEREAS, Landlord is the owner of real property located at the intersection of
Mechanic Street and William Clarke Drive, Westbrook, Maine, said real property being
generally depicted as Lot 7A on the City of Westbrook Tax Map 32 (the “Property”); and
WHEREAS, Landlord is constructing on a portion of said Property a parking garage with
a retail component as is depicted on the subdivision plan, site plan and elevation plans attached
hereto as Exhibit A (the “City Garage”) and
WHEREAS, Landlord desires to lease to Tenant a portion of said City Garage, being the
approximately 7000 square-foot first floor/street-level retail premises plus a loading dock area
whose general location is depicted on said Exhibit A and all appurtenant and easement rights
related to that space and described in this Lease Agreement (the “Leased Premises”), and Tenant
desires to lease such Leased Premises from Landlord for the purposes described herein.
NOW, THEREFORE, in consideration of the foregoing and the mutual covenants and
agreements contained herein, Landlord and Tenant hereby agree as follows:
SECTION 1.
Leased Premises; and Easements: Landlord hereby leases, demises and lets to
Tenant, and Tenant hereby leases, takes and hires from Landlord, for the term and upon and
subject to the terms, conditions, covenants and provisions set forth in this Lease, the Leased
Premises depicted and described in Exhibit A attached hereto free and clear of all liens and
encumbrances (other than those matters set forth herein or in any schedules or exhibits attached
hereto, none of which shall interfere with the use and enjoyment of the Leased Premises or
unreasonably interfere with the construction, use and operation of the Retail Project ), together
with any and all appurtenances, rights, privileges and easements benefiting, belonging or
pertaining thereto, including any easements (including Easements, as defined below) granted
subsequent to the date hereof, which are and will be part of the Leased Premises. Exhibit A,
including the location and depiction of the Easements described below, shall be updated
periodically by way of substitute exhibits to this Lease as necessary to accurately reflect the
approved construction plans, as they may be modified by the mutual consent of Landlord and
Tenant, to assure the Leased Premises meet all code regulations and conditions of approval, and
to control appurtenant easements and rights to the Leased Premises reasonably sufficient to
operate the Permitted Uses (as defined in Section 4 below) within the bounds of the described
Leased Premises.
The Leased Premises include the following easements which are hereby granted by Landlord to
Tenant, its successors and assigns, and all other easements granted under this Lease (collectively,
1
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the “Easements”; each, an “Easement”):
1.
Easements for access, ingress and egress over, across and under the Property, to
and from the Leased Premises by foot or by vehicle from William L. Clark Drive, Mechanic
Street and any other public or private way adjacent to the together with the right to install
utilities and related services, including communications, public water supply, public sanitary
sewer, storm drains, electric, cable TV, natural gas and all other utilities necessary to serve all
parts of the Retail Project , above and below ground within the easement areas depicted on
Exhibit A. It is acknowledged and agreed that the rights granted herein are intended to be
sufficient to allow the commercial development of the Leased Premises as contemplated herein.
In connection with the exercise of Tenant’s rights hereunder, Tenant may enter upon, construct
and maintain and use driveways, accessways and other improvements upon the Property and
install utility lines, drainage, curbing and all other improvements above and below ground as are
necessary for access to and development of the Leased Premises and the improvements related
thereto, provided, however, that: i) any such work shall be performed in a good and workmanlike
manner and at Tenant’s expense and risk; ii) Tenant shall use commercially reasonable efforts to
minimize disruption of any activities or business operations on the Property; iii) Tenant shall,
upon completion of any work, repair any damage to the Property caused by such work; and iv)
any improvements by Tenant shall be consistent with any and all Tenant’s permits and
approvals.
2.
An easement in common with Landlord and others to whom Landlord grants
rights, to use all common areas on the Property and within the City Garage and any common
improvements to be built and attached to the City Garage, including (to the extent constructed
and available as a common area), the elevator designated by for City Garage parking users, and
the terrace and green space on the rooftop of the City Garage; and
3.
A temporary construction easement during any reasonable period of construction
by Tenant for the purposes of staging, storing materials, machinery and equipment during any
construction, installation, operation, maintenance, repair, reconstruction, replacement, relocation,
or removal of improvements and to enter the Property from time to time with workers, vehicles,
equipment, tools, and machinery for all the purposes set out in this Easement. This Temporary
Easement shall be located in the area(s) designated or depicted on Exhibit A as “Temporary
Construction Easement Area.”
With respect to the Easements, the parties agree to mutually cooperate to create, modify
and revise the legal descriptions thereof from time to time to accommodate the final plans and
locations of improvements and to attach all necessary substitute or supplementary exhibits to the
Lease to reflect such revised descriptions. The Easements are an integral part of the Leased
Premises. If in the course of developing the Retail Project, Tenant or Landlord identifies
additional rights that in its reasonable judgment should be included as an Easement, Landlord
and Tenant agree to mutually cooperate to prepare and attach all necessary substitute or
supplementary exhibits to this Lease to add such rights expressly as Easements.
SECTION 2.
(a)

Term:
The term of this Lease shall Commence on the Commencement Date, as
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hereinafter defined and shall continue thereafter for a period of ninety-nine (99) years (the
“Term” or “term”), unless sooner terminated in accordance with the terms and conditions hereof.
The “Commencement Date,” as used herein, shall mean the date of the signature of the
last party to execute this Lease.
SECTION 3.
Rent: Base Rent for the entirety of the Lease Term shall be $1.00, due and
payable by Tenant to Landlord upon execution of this Lease, receipt of which is hereby
acknowledged.
SECTION 4.

Use and Restrictions:

(a)
The Tenant currently intends to use the Leased Premises for operation of any
retail facilities permitted by law, ordinance or regulations or permits and approvals, including
without limitation, stores offering products of all kinds for sale or use, restaurants, entertainment
facilities, gyms and exercise facilities, commercial offices and all other retail and service uses
(the “Permitted Use”). The Leased Premises may be divided and re-divided by Tenant, including
partitioning of the Leased Premises by the erection of interior demising walls or other means, in
Tenant’s sole discretion for multiple Permitted Use users, subtenants and occupants. Landlord
agrees to execute and deliver to Tenant from time to time easements in favor of various utilities
as required to serve the Leased Premises. The Leased Premises may be used for the Permitted
Use and, with the consent of Landlord, which shall not be unreasonably withheld or delayed, any
other lawful use.
(b)
Tenant further agrees to conform to the following provisions during the entire
term of this Lease:
(i)
No auction, fire or bankruptcy sales may be conducted within the Leased
Premises without the previous written consent of the Landlord, except for auction
sales conducted by the Leasehold Mortgagee (defined herein) on the Leased
Premises, which shall require the consent of Landlord, which consent shall not be
unreasonably withheld, delayed or conditioned, pursuant to any Landlord
agreement with said Leasehold Mortgagee.
(ii)
Tenant shall not use the sidewalks in the vicinity of the Leased Premises
for active business purposes and shall not place items for sale, obstructions or
banners in and around the sidewalk area without the previous written consent of
the Landlord.
(iii)
Tenant shall not perform any act or carry on any practice which may
damage the Leased Premises or any adjacent premises or cause any offensive
odors or loud noise to constitute a nuisance or a menace, as defined in City of
Westbrook ordinances. Tenant shall arrange for the proper disposal of all trash
and rubbish generated by the operations on the Leased Premises, and shall ensure
that such trash and rubbish is not scattered on the Leased Premises or adjacent
premises.
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SECTION 5.

Parking: There are no parking rights provided as part of this Lease.

SECTION 6.

Taxes and Utilities:

(a)
Tenant shall pay all real estate taxes, personal property taxes, and utility and
maintenance expenses for the Leased Premises. It is intended that this is a net, net, net lease.
(b)
Tenant, during the term of this Lease, as additional rent, shall pay and discharge
punctually as and when the same shall become due and payable, all taxes (including without
limitation all real estate taxes, for the Retail Project and personal property taxes, if any), special
and general assessments, water fees, sewer fees and other governmental impositions and charges
of every kind and nature whatsoever, extraordinary as well as ordinary, except as otherwise
provided in this Section (hereinafter referred to as “Taxes”), and each and every installment
thereof which shall or may during the term of this Lease be charged, levied, laid, assessed,
imposed, become due and payable, or a lien upon, or with respect to, the Leased Premises or any
part thereof, and any buildings, appurtenances, or equipment thereon or therein or any part
thereof, together with all interest and penalties thereon, under or by virtue of all present or future
laws, ordinances, requirements, orders, directives, rules and regulations of the federal, state,
county and municipal governments and of all other governmental authorities whatsoever (all of
which shall also be included in the term “Taxes” as heretofore defined); and, if not otherwise
billed directly to Tenant by the providers, all sewer rents and charges for water, steam, gas, heat,
hot water, electricity, light and power, and other service or services furnished to the Leased
Premises during the term of this Lease (hereinafter referred to as “Utility Expenses”). Landlord
agrees to promptly deliver to Tenant any tax or utility bills relating to the Leased Premises that
are delivered to Landlord.
(c)
Landlord and Tenant shall use their best efforts to have all Utility Expenses for
services provided to the Leased Premises metered and charged directly to Tenant. In the event
any of the Utility Expenses are charged to Landlord, Landlord shall have the right to pay such
Utility Expenses directly to the service provider and collect such Utility Expenses for use of the
Leased Premises from Tenant as additional rent, based on reasonable prorations of the entire
charge.
(d)
All such Taxes, which shall become payable during each of the calendar or fiscal
tax years, as the case may be, in which the term of this Lease commences or terminates, shall be
equitably apportioned pro rata between Landlord and Tenant in accordance with the respective
portions of such year during which such term shall be in effect.
(e)
In the event Tenant fails to pay Taxes on the Leased Premises, then Landlord
shall have the right to pay such Taxes owed and collect such amounts from Tenant. In addition,
upon Tenant’s failure to pay any such taxes, Landlord shall have the right, at its option, to
commence collecting one-twelfth (1/12) of the annual Taxes owed by Tenant with each monthly
rent payment required to be made by Tenant under this Lease (the “Landlord Escrow”). The
Landlord Escrow shall be subordinated to any reserve requirements imposed by the holder or
holders of Leasehold Mortgages upon the Retail Project.
SECTION 7.

Construction of Retail Project and Improvements:
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(a)
Tenant, at its own cost and expense shall construct, develop, fit-up and locate all
interior improvements and finishes to the Leased Premises (other than the Landlord’s obligations
as to construction of the Leased Premises structure as described elsewhere in this Lease,
including subsection (b) below) in accordance with the plans submitted to and approved by
Landlord, and the City of Westbrook Planning Board (as necessary), as those may be updated
and amended (such improvements, the “Retail Project”). The same shall be constructed without
cost or expense to Landlord, in accordance with the requirements of all laws, ordinances, codes,
orders, rules and regulations of all governmental authorities having jurisdiction over the Leased
Premises and Property. Tenant shall, at its expense, cause the Leased Premises to be developed,
fit-up, improved and maintained, in accordance with plans approved by Tenant and Landlord and
all pertinent governmental authorities. Tenant shall arrange, at its expense, for the development
of such plans. Except as noted above and as otherwise set forth herein, Tenant shall also be
responsible for paying all costs and expenses associated with all off-site work required to be
performed in connection with the development of the Retail Project in the Leased Premises,
including without limitation all obligations imposed on Tenant by permitting authorities,
installation of utilities and other improvements related to the Retail Project.
(b)
Landlord shall be responsible for building the City Garage including the Leased
Premises, subject to the terms of this Lease and to limitations as to funding approved by the City
of Westbrook City Council. The Landlord’s responsibility shall also include completing the
structural improvements and interior improvements to the Leased Premises to the standard of a
“warm dark shell” as is more fully described in Schedule 1 attached to this Lease and made a
part hereof. The construction of the City Garage is a condition precedent to Tenant’s obligations
to construct and fit up the Leased Premises and related improvements as set forth above. In the
event the City Garage is not constructed and substantially completed for any reason by the date
that is the 4th anniversary of the date of this Lease, then Tenant may elect to terminate this Lease
by written termination notice to Landlord, and upon such notice this Lease shall terminate and be
null and void, other than obligations that are intended to survive the termination of this Lease.
(c)
Throughout the duration of this Lease, Tenant agrees that all installations of
improvements that may be erected in the Leased Premises by Tenant, including, but not limited
to, all plumbing, electrical, heating, air conditioning, safety equipment, and ventilation
equipment and systems, and all other equipment, will be installed, operated, and maintained in
accordance with the law and with the regulations and requirements of any and all governmental
authorities, agencies, or departments having jurisdiction thereof, without cost or expense to
Landlord.
(d)
If, at any time during the term of this Lease, any liens or claims of mechanics,
laborers, or material suppliers shall be filed against the Leased Premises or fixtures of Tenant, or
any part or parts thereof, for any work, labor, or materials furnished, alleged to have been
furnished or to be furnished pursuant to an agreement by Tenant or any person holding
thereunder, Tenant, within sixty (60) days after the date of the filing or recording of any such
lien, or the filing or recording of any notice of intention to file a lien or claim of lien at Tenant’s
own cost and expense, shall cause the same to be discharged by payment, bond, or otherwise, or
at the option of Tenant, Tenant shall deposit, in trust, with Landlord or a bank or financial
institution duly licensed to do business in the State of Maine or other mutually agreed upon
escrow agent, a sum of money equal to the amount of such recorded lien, plus twenty-five
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percent (25%) thereof, to be applied either (a) to such portion of the amount, if any, as may be
determined to be due and owing to the lien or in a final judgment of a court of competent
jurisdiction, when and if such final judgment is no longer subject to appeal, or (b) to the payment
of the lien or of all or a portion of said sum when and if written notice shall be sent by Tenant
expressly authorizing such payment. Tenant shall also promptly reimburse Landlord for all of its
expenses, losses and costs, including reasonable attorney fees, attributable to any such lien
claims.
(e)
Notwithstanding the foregoing, Tenant shall have the right to contest or review
any such claim or lien by appropriate legal proceedings and in the event of any such contest or
review, Tenant shall prosecute the contest with reasonable diligence, at Tenant’s sole expense,
and Tenant shall at all times effectually stay or prevent any official or judicial sale of the Leased
Premises and Tenant shall pay or otherwise satisfy any final judgment (unless Tenant shall
appeal the same, in which event the judgment entered on last appeal shall be the determining
factor) which may be entered against it and thereafter promptly procure record satisfaction of the
lien. Notwithstanding the foregoing, Tenant shall promptly pay all such liens and claims if at
any time the Leased Premises or any part thereof shall then be subject to imminent forfeiture
without any right of redemption.
(f)
Tenant may not erect on the Leased Premises any improvements, utility systems,
or appurtenances thereto apart from those associated with the initial development and fit-up of
the Retail Project, except in accordance with such plans and drawings approved in writing in
advance by Landlord, which approval will not be unreasonably delayed, withheld or conditioned.
This subsection (f) shall not be deemed to prohibit or restrict Tenant’s right to physically divide,
modify, demise or otherwise alter the interior of the Retail Project without the permission or
approval of Landlord (provided, that nothing contained herein shall be deemed to waive or
eliminate any requirement of Tenant to apply for and obtain all approvals and permits that are
required by City of Westbrook codes, ordinances, regulations and any permits that concern the
Leased Premises).
(g)
Subject to the terms of clause (h) of this Section 7 and Section 23, title to any
improvements situated or erected on the Leased Premises by Tenant, including the Retail Project,
and the Retail Project-related equipment and other items installed thereon by Tenant, and any
alteration, change or addition made thereto by Tenant shall remain in Tenant; and Tenant shall be
entitled to take and deduct all depreciation and other deductions and tax credits related thereto on
Tenant’s income tax returns for the Retail Project or buildings, Retail Project-related equipment
and/or other items, improvements, expenditures, additions, changes or alterations made by
Tenant.
(h)
On the expiration or any earlier termination of this Lease (unless terminated by
Tenant as a result of a default by Landlord or by mutual consent of Landlord and Tenant), Tenant
shall quit and surrender to Landlord the Leased Premises, and the Retail Project and all
improvements then thereon, subject to reasonable wear and tear in accordance with the
provisions of Section 23.
SECTION 8.
Maintenance: Landlord shall have no obligation to maintain or repair the
Leased Premises or any improvements thereon. During the term of this Lease, Tenant shall, at
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its expense, maintain in good repair and condition the Leased Premises, reasonable wear and tear
and casualty and improvements of other parties located in any Easement areas only excepted. By
way of clarification, and notwithstanding the foregoing, Tenant shall have no obligation to repair
or maintain any Easement improvements or installations that are not installed or constructed by
Tenant, excepting damage or harm caused thereto by Tenant, its agents or invitees. In the event
Tenant defaults in its obligation to properly maintain the Leased Premises, then Landlord may, at
its option and upon prior written notice to Tenant, undertake such maintenance as it deems
reasonably necessary and charge all expenses incurred in connection therewith to Tenant as
additional rent hereunder. RDuring the term of this Lease, Landlord shall, at its expense,
maintain or cause to be maintained in good repair and condition the City Garage and its systems
and equipment, reasonable wear and tear and casualty only excepted.
SECTION 9.
Requirements of Public Authority: During the term of this Lease, Tenant
shall, at its own cost and expense, promptly observe and comply with all present and future laws,
ordinances, requirements, orders, directives, rules and regulations of the federal, state, county,
town and city governments and of all other governmental authorities affecting the Leased
Premises or appurtenances thereto or any part thereof whether the same are in force at the
commencement of the term of this Lease or may in the future be passed, enacted or directed.
SECTION 10. Access to Premises: Landlord shall have the right, upon reasonable prior
notice to Tenant, and subject to the terms of any permitted subleases, to enter upon the Leased
Premises at all reasonable times to examine the same provided such entry shall not unreasonably
interfere with the use then being conducted on the Leased Premises or interfere with the rights of
subtenants within the Retail Project.
SECTION 11. Assignment and Subletting: With the advance written approval of Landlord,
which shall not be unreasonably conditioned or delayed, Tenant may assign or sublease, all or
any portion of the Leased Premises and may permit any subtenant or subtenants to assign or
sublease this Lease or any sublease of all or any part of the Leased Premises so long as such
assignee, sublessee, mortgagee, etc., in Landlord’s reasonable discretion, is capable of
performing all financial obligations owing to Landlord under the Lease. Upon any assignment of
this Lease, Tenant shall remain obligated under this Lease unless Landlord agrees otherwise in
writing and receives a written agreement whereby the assignee agrees to assume such obligations
and liabilities as a direct obligation to Landlord. Notwithstanding the foregoing, Tenant or its
permitted assignees or subtenants may (i) pledge, mortgage or otherwise provide the leasehold
and Lease and/or Retail Project and improvements to any Leasehold Mortgagees or lenders
without the consent of Landlord, or (ii) assign or sublease individual spaces and premises located
within the Retail Project to tenants and occupants for purposes of engaging in the Permitted Use,
without the consent of Landlord and may deal freely with such tenants and occupants in the
ordinary course of business, subject to applicable laws.
SECTION 12. Landlord’s Services: Except as otherwise provided herein, Landlord shall not
be obligated to provide any services to Tenant.
SECTION 13. Signage: Tenant may, without cost or expense to Landlord, at any time and
from time to time, place or permit to be placed signs, outdoor lighting devices and advertising
matter outside of the Retail Project and on other portions of the City Garage, and remove them or
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permit them to be removed, provided (i) the signs, lighting devices or advertising matter are in
full compliance with the Land Use Ordinance, and all requirements of law pertaining thereto,
including any conditions of approval as may be imposed by the City of Westbrook; and (ii)
Tenant receives the prior approval of Landlord as to the size, number, location, and design of
such sign(s), such approval not being unreasonably withheld, conditioned or delayed. Landlord
hereby agrees to execute any applications and consents that are reasonably required by
governmental authorities for the construction, establishment or placement of such signs, but no
such applications or consents shall impose any liability on Landlord by virtue of the erection or
maintenance of any of said signs and Tenant covenants and agrees to indemnify, save Landlord
harmless and defend, from any liability for damages or injuries including property damage and
reasonable attorney fees, that may be sustained by anyone by reason thereof.
Tenant also shall not be restricted in its placement of signs inside of the Retail Project, or
on the windows of the Leased Premises, provided that in each instance it complies with all
applicable laws, ordinances and regulations.
SECTION 14.

Indemnity:

(a)
Subject to the provisions of this Lease, Tenant shall indemnify and save harmless
Landlord from and against any and all liability, damage, penalties, claims or judgments arising
from injury to person or property damage sustained by anyone in and about the Leased Premises,
other than injury or damage caused by Landlord’s gross negligence or intentional acts. Tenant
shall, at its own cost and expense, defend (and pay attorney’s fees in connection with) any and
all suits or actions which may be brought against Landlord or in which Landlord may be
impleaded with others upon any such above mentioned matter, claim or claims.
(b)
Subject to the provisions of this Lease, and except to the extent arising from its
own gross negligent act(s), gross negligent omission(s) or intentional act(s), Landlord shall not
be responsible or liable for any damage or injury to any property, fixtures, buildings or other
improvements, or to any person or persons, at any time on the Leased Premises, including any
damage or injury to Tenant or to any of Tenant’s officers, agents, servants, employees,
contractors, customers or subtenants, arising from the use or occupancy of the Leased Premises,
provided, however, Landlord shall indemnify Tenant for its gross negligent acts or gross
negligent omissions or intentional acts. Notwithstanding the foregoing, the indemnity provided
under this Section shall not be construed as a waiver of Landlord’s right to assert any and all
defenses in response to claims made against Landlord, its officers, agents, or employees pursuant
to the Maine Tort Claims Act or any other privileges or immunities as may be provided by law.
(c)
Tenant agrees to look solely to Landlord’s interest in the Property for recovery of
any judgment from Landlord; it being agreed that Landlord, and any employee or beneficiary of
Landlord, are not personally liable for any such judgment. The provision contained in the
foregoing sentence shall not limit any right that Tenant might otherwise have to obtain injunctive
relief against Landlord or Landlord’s successors in interest, or any other action not involving the
personal liability of Landlord.
SECTION 15.

Insurance:
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(a)
Tenant shall provide at its expense, and keep in force during the term of this
Lease, general liability insurance with a good and solvent insurance company or companies
licensed to do business in the State of Maine, selected by Tenant and approved by Landlord in its
reasonable discretion, in the amount of at least Three Million Dollars ($3,000,000) with respect
to injury or death, and Five Million Dollars ($5,000,000) with respect to damages to property,
occurring in or about the Leased Premises. Such policy or policies shall name Landlord as an
additional insured. Upon written request from Landlord, Tenant agrees to deliver certificates of
such insurance to Landlord. Such insurance shall name Landlord as an additional insured and
contain an agreement that such policy shall be non-cancelable without at least 10 days’ written
notice to Landlord.
(b)
During the term of this Lease, Tenant shall keep the Retail Project and
improvements erected or installed by Tenant on the Leased Premises at any time insured, against
loss or damage by fire, and those casualties covered by the customary extended coverage
endorsements, in an amount equal to at least one hundred percent (100%) of the full or sound
insurable value of the Retail Project and improvements. Subject to the prior rights of any lender
to Tenant with respect to such proceeds in the event Tenant is in default in respect of its
obligations to such lender, all proceeds payable at any time and from time to time by any
insurance company under such policies shall be payable to Tenant and may be used by Tenant
for the reconstruction of the damaged improvements. Landlord shall, at Tenant’s cost and
expense, cooperate fully with Tenant in order to obtain the largest possible recovery and shall
execute any and all consents and other instruments and take all other actions reasonably
necessary or desirable in order to effectuate the same and to cause such proceeds to be paid as
herein before provided. Tenant shall have the right to make all adjustments of loss and execute
all proofs of loss in its name.
(c)
Any insurance required to be provided by Tenant pursuant to this Lease may be
provided by blanket, floater or general insurance covering the Leased Premises and other
locations of Tenant provided such blanket insurance complies with all of the other requirements
of this Lease with respect to the insurance involved.
SECTION 16. Waiver of Subrogation: All policies covering real or personal property which
either party obtains affecting the Leased Premises shall include a clause or endorsement denying
the insurer any rights of subrogation or recovery against the other party to the extent rights have
been waived by the insured before the occurrence of injury or loss. Landlord and Tenant hereby
waive any rights of subrogation or recovery against the other for damage or loss to their
respective property due to hazards covered or which should be covered by policies of insurance
obtained or which should be or have been obtained pursuant to this Lease, to the extent of the
injury or loss covered thereby assuming that any deductible shall be deemed to be insurance
coverage.
SECTION 17. Destruction: Subject to the rights of any Leasehold Mortgagee in the event of
a default by Tenant, in the event that, at any time during the term of this Lease, the Retail Project
constructed or located on the Leased Premises shall be destroyed or damaged in whole or in part
by fire or other cause, then, Tenant, at its own cost and expense, may elect in its sole discretion
to cause the same to be repaired, replaced or rebuilt within a period of time which, under all
prevailing circumstances, shall be reasonable. In the event the Tenant elects not to rebuild or
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repair, Tenant shall remove its Retail Project from the Leased Premises and repair any damage to
Landlord’s property caused by such removal within a commercially reasonable time after the
date of final settlement with the insurance carrier. The Lease shall terminate upon completion of
the removal in accordance with this Lease of the Retail Project and subject to the Landlord’s
confirmation that such removal has been so completed. The parties acknowledge that the
Tenant’s ability to repair, replace or rebuild the Retail Project is subject to and conditioned upon
to the extent necessary to Tenant’s efforts the Landlord’s repair, replace and rebuild the City
Garage.
SECTION 18.

Eminent Domain:

(a)
If, after the execution of this Lease and prior to the expiration of the term, the
whole or a material part of the Leased Premises shall be taken by eminent domain by a
governmental agency other than Landlord, then the term hereof shall cease as of the time when
Landlord shall be divested of its title in the Leased Premises or a material portion thereof, and
rent shall be apportioned as of the time of the termination. A taking of a “material part of the
Leased Premises” shall mean a taking which in the reasonable opinion of Tenant is extensive
enough to render the Leased Premises unsuitable for the business and operations of Tenant
thereon. Upon such a taking by eminent domain and an associated termination of this Lease, the
parties agree to apportion the proceeds of the eminent domain award as follows: Landlord
reserves to itself, and Tenant assigns to Landlord, all rights to damages and awards accruing on
account of any taking by eminent domain or by reason of any act of any public authority for
which damages or awards are payable relating to the value of the underlying unimproved land.
Tenant reserves to itself, and Landlord assigns to Tenant, all rights to damages and awards
accruing on account of any taking by eminent domain or by reason of any act of any public
authority relating to, and the Tenant reserves a right, under all circumstances, to the full amount
of that portion of the proceeds of such a taking attributable to the value of the buildings,
improvements to and fixtures located on the Leased Premises. Tenant and Landlord may each
fully participate in any such eminent domain proceeding and each party agrees to execute such
instruments of assignment as may be reasonably required in any petition for the recovery of such
damages or awards and Tenant and Landlord shall diligently pursue the same. It is agreed
further that Landlord does not reserve to itself, and Tenant does not assign to Landlord, in
addition to any damages or awards payable by any governmental authority for the buildings,
improvements made and trade fixtures installed by Tenant, or those claiming under Tenant.
Tenant shall also be entitled to any damages awarded for moving expenses in any such
proceeding and any award for loss of the unexpired portion of the term of this Lease. In the
event any award for eminent domain does not attribute separate values to these elements of
damages, the parties shall for a period of thirty (30) days following issuance of the award attempt
in good faith to allocate the award proceeds as between based on the factors noted above or, if
the parties cannot agree on an allocation, the matter shall be submitted to arbitration in
accordance with the terms hereof.
(b)
In the event of the partial taking or condemnation or purchase by a governmental
agency other than Landlord which is not extensive enough to render the Leased Premises
unsuitable for the business of Tenant,, then, subject to the provisions of any mortgage or
leasehold mortgage encumbering the Leased Premises from time to time, the proceeds shall be
paid to Tenant which shall, subject to and limited by the amount of such proceeds that are
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actually available to Tenant, commence to restore, and thereafter complete such restoration,
subject to any delays resulting from any cause not within the reasonable control of Tenant, the
Leased Premises to a condition reasonably comparable to their condition at the time of such
condemnation, less the portion lost in the taking or purchase, and this Lease shall continue in full
force and effect, and the rent payable hereunder from and after said taking or purchase shall
continue proportionally abated by the percentage reduction, if any, between the leasable area of
the Leased Premises before the condemnation event and its leasable area after restoration.
SECTION 19. Utilities/Easements: Landlord, if requested by Tenant, shall join in reasonable
agreements affecting the Leased Premises with utility companies, and/or public authorities which
provide necessary and customary utilities creating easements in favor of such companies and/or
authorities as are required in order to service the occupants of the buildings on the Leased
Premises (including but not limited to the rights to install, lay, relay, construct, maintain, repair,
improve, remove, replace and use utility lines, mains, cables, conduits, pipes and poles, with all
related fixtures and appurtenances). Tenant shall be responsible, at its expense, for bringing all
utility lines, including without limitation natural gas lines and water and sewer lines to the
Leased Premises from main lines or taps or connections in lines located on or near the Property.
SECTION 20. Subordination of Lease to Fee Mortgages: Subject to the terms of Section 21,
the Tenant agrees, when requested by Landlord, to subordinate this Lease and the lien thereof to
the lien of any mortgage or mortgages placed on the land on which the Retail Project is located
or any part thereof (exclusive of any building or improvements placed upon the Leased Premises
by Tenant at its expense) and to execute such recordable instruments as may be requested for the
purpose, provided the holder of the mortgage on any portion of the Leased Premises or which
has or may have rights effecting Tenant’s interest as tenant under this Lease enters into a written
agreement in recordable form with Tenant reasonably satisfactory to Tenant providing that, if by
reason of breach of any condition of the mortgage, the mortgagee will, so long as Tenant
complies with all the terms of this Lease, recognize Tenant and permit Tenant to continue in
possession of the Leased Premises in accordance with the provisions of this Lease, and that said
possession shall not be disturbed by a sale of the land and Landlord’s rights under this Lease by
the mortgagee. Tenant agrees, if requested by the holder of any such mortgage, to be a party to
said agreement and will agree in substance that if the mortgagee or any person claiming under
the mortgagee (including a purchaser at foreclosure sale, its successors and assigns) shall
succeed to the interest of Landlord in this Lease, it will recognize said mortgagee or person and
its successors and assigns as its Landlord under the terms of this Lease. Tenant agrees that it
will, upon the request of Landlord, execute, acknowledge and deliver any and all instruments
necessary or desirable to give effect to or notice of such subordination, all in form reasonably
satisfactory to Tenant, and containing the recognition provisions described in this Section. The
word “mortgage” as used herein includes mortgages, deeds of trust, or other similar instruments
and modifications, consolidations, extensions, renewals, replacements and substitutes thereof.
SECTION 21. Leasehold Mortgages: Notwithstanding anything to the contrary contained in
this Lease, Tenant shall have the right, at any time and from time to time, without being required
to obtain Landlord’s consent, to mortgage, pledge as security or otherwise encumber for security
purposes the leasehold interest herein demised on such terms, conditions and maturity as Tenant
shall determine, and to enter into any and all extensions, modifications, amendments,
replacements(s), and refinancing(s) of any such leasehold mortgage as Tenant may desire. Any
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such lender, secured party or pledgee and any then holder of any leasehold mortgage, security or
pledge may be referred to in this Lease as “Leasehold Mortgagee.”
At the request of Tenant or any Leasehold Mortgagee, Landlord shall enter into a
Landlord’s Consent and Agreement containing language substantially similar to that set forth in
this Section 21, or otherwise as shall be mutually satisfactory to Landlord and such Leasehold
Mortgagee.
If Tenant, or Tenant’s successors or assigns, shall mortgage said leasehold interest then,
as long as any such leasehold mortgage shall remain unsatisfied of record, the following
provisions shall apply, notwithstanding anything to the contrary contained in this Lease, and any
pertinent provisions of this Lease shall be deemed to be amended and modified to the extent
necessary so as to provide as follows:
(a)
There shall be no cancellation, surrender, acceptance of surrender, or material
modification of this Lease or attornment of any subtenant to Landlord without the Leasehold
Mortgagee’s prior written consent, which consent shall not be unreasonably withheld,
conditioned or delayed.
(b)
If any Leasehold Mortgagee shall register with Landlord its name and address in
writing, Landlord, on serving on Tenant any notice of default or any other notice pursuant to the
provisions of, or with respect to, this Lease, shall at the same time serve a duplicate counterpart
of such notice on such Leasehold Mortgagee by Certified Mail, Return Receipt Requested,
addressed to said holder at the address registered with Landlord.
(c)
Such Leasehold Mortgagee, in the event Tenant shall be in default hereunder,
shall have the right, within the applicable cure period which is of the same duration as Tenant’s
commencing, however, upon the Leasehold Mortgagee’s actual receipt of a notice of default
from Landlord, to remedy or cause to be remedied such default, and Landlord shall accept such
performance by or at the instigation of such Leasehold Mortgagee as if the same had been
performed by Tenant. No default by Tenant in performing work required to be performed, acts
to be done, or conditions to be remedied, shall be deemed to exist, if steps, in good faith, shall
have been promptly commenced by Tenant or by said Leasehold Mortgagee or by any other
party, person or entity to rectify the same and prosecuted to completion with diligence and
continuity within applicable cure periods as specified herein.
(d)
In the event this Lease is terminated before the natural expiration of the then
current Term, whether by summary dispossession proceedings, service of notice to terminate, or
otherwise, due to Tenant’s default, Landlord shall, by Certified Mail, Return Receipt Requested,
serve on any Leasehold Mortgagee written notice of such termination, together with a statement
of any and all sums which would at that time be due under this Lease but for such termination,
and of all other defaults, if any, under this Lease then known to Landlord. Such Leasehold
Mortgagee shall, upon payment of any amounts due under the Lease, thereupon have the
following options, but without releasing Tenant from its obligations under the Lease:
(i)

On the written request of the Leasehold Mortgagee, within thirty (30) days
after service of the aforementioned notice of termination, Landlord shall
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enter into a new or direct lease of the Leased Premises with the Leasehold
Mortgagee, or its designee, as provided in the following subparagraph (ii).
(ii)

Such lease shall be entered into at the reasonable cost of Tenant
thereunder, shall be effective as of the date of termination of this Lease,
and shall be for the remainder of the term of this Lease and at the rent and
additional rent and on all the agreements, terms, covenants, and conditions
thereof. The new Tenant under Lease shall in all instances by subject to
the use and assignment restrictions set forth in the Lease. On the
execution of the Lease, the Tenant named therein shall pay any and all
sums which would at the time of the execution thereof be due under this
Lease but for the termination as aforesaid and shall otherwise fully remedy
or agree in writing to promptly remedy any existing defaults under this
Lease. The new Tenant shall pay all reasonable expenses of Landlord,
including reasonable counsel fees and court costs incurred in recovering
possession of the Leased Premises as well as in the preparation, execution
and delivery of such documents required to allow the new tenant to sign
the Lease. Nothing contained herein shall release the Tenant named in
this Lease from any of its obligations under this Lease which may not
have been discharged or fully performed by any Leasehold Mortgagee, or
its designees.

(iii)

Notwithstanding the provisions of this Lease, if Landlord shall elect to
terminate this Lease by reason of Tenant being in default of rent or other
covenants of Tenant hereunder because of:
(A)

The filing of a petition by or against Tenant for adjudication as a
bankrupt under the Bankruptcy Code, or for reorganization within
the meaning of Chapter XI of the Code or any successor provision,
or the filing of any petition by or against Tenant under any future
Bankruptcy Code provision for the same or similar relief; and the
adjudication of Tenant as a bankrupt, or the entry of an order for
reorganization under said Chapter XI or any successor provision,
or the entry of an order for similar relief under any future
Bankruptcy Code;

(B)

The involuntary dissolution or the involuntary commencement of
any action or proceeding for the dissolution or liquidation of
Tenant, or for the appointment of a permanent receiver or a
permanent trustee of all or substantially all of the property of
Tenant;

(C)

The taking possession of Tenant’s property by any governmental
office or agency pursuant to statutory authority for the dissolution,
rehabilitation, reorganization, or liquidation of Tenant; or

(D)

The making by Tenant of an assignment for the benefit of creditors
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and Tenant being duly removed from possession or proceedings
being commenced in a court of competent jurisdiction to remove
said Tenant from possession;
and provided that the proceedings under (A), (B) and (C) shall not be dismissed or vacated
within sixty (60) days after the institution or appointment, such as the case may be, then the
holder of any mortgage on the leasehold interest who shall be entitled to notice, shall have and be
subrogated to any and all rights of Tenant with respect to the curing of any default (other than the
defaults specified in said subdivisions (A), (B), (C) and (D)) and shall also have the right to
postpone and extend the specified date for the termination of this Lease, fixed by Landlord in a
notice given pursuant thereto, for a period of not more than six (6) months, provided such
Leasehold Mortgagee shall promptly cure, or be diligently engaged in curing, any then existing
default of Tenant not requiring possession (other than the defaults heretofore enumerated in (A),
(B), (C) and (D) of this subparagraph (d)) and shall forthwith take steps to acquire Tenant’s
interest in the Lease by foreclosure of the mortgage or otherwise. If, before the date specified for
the termination of this Lease as extended by the such Leasehold Mortgagee, the Tenant in default
under the provisions of said subdivisions (A), (B), (C) and (D) shall be duly removed from
possession, or proceedings have been instituted and are pending for such removal, and if the
Leasehold Mortgagee or its designee shall deliver to Landlord its agreement and obligation to
perform and observe the covenants and conditions to be performed by Tenant in this Lease
contained and executed in the manner required to entitle a deed to recordation, then, and in such
event, any such default specified in said subdivisions (A), (B), (C) and (D) on the part of Tenant
shall be waived. In the event the Lease is terminated following any default by Tenant
thereunder, including without limitation, by reason of any rejection of the Lease pursuant to the
Federal Bankruptcy Code or other applicable state or federal law relating to bankruptcy,
insolvency, reorganization, arrangement, moratorium or other similar laws, or otherwise, or as a
result of an incurable, non-monetary breach of the Lease, Leasehold Mortgagee shall have the
right to assume the Lease covering the Leased Premises or request that Landlord enter into a new
lease with such Leasehold Mortgagee or its nominee or designee (the “New Lease”). The New
Lease shall contain all of the same terms set forth in this Lease and shall be of the same priority
as the Lease over all mortgages or other liens, charges, or other encumbrances against the Leased
Premises. Tenant shall have no right, title or interest in or to such New Lease or the leasehold
estate created thereby.
(e)
The Leasehold Mortgagee shall be named as an insured, as its interest may
appear, in all policies of insurance carried by Tenant pursuant to the provisions of this Lease.
Upon written request, duplicate originals of the policies of such insurance shall be held by the
Leasehold Mortgagee. If duplicate originals of such policies are not obtainable, certified copies
thereof shall be delivered to Landlord. The proceeds of such insurance in case of loss shall be
paid to, and deposited with, the Leasehold Mortgagee, and said Leasehold Mortgagee shall
disburse, in the absence of a default of Tenant to such holder said proceeds for the purpose of
rebuilding, restoring and repairing the Leased Premises, and all proceeds shall be deemed trust
funds to be used by Tenant for this purpose of rebuilding, restoring and repairing.
(f)
The Tenant shall give the Leasehold Mortgagee written notice of any
condemnation proceedings affecting the Leased Premises. The said holder shall have the right to
intervene and be made a party to any such condemnation proceedings and the parties hereto
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hereby consent that the said holder may be made such party or intervenor. Tenant’s interest in
any award or damages for such taking is hereby set over, transferred and assigned by Tenant to
the said Leasehold Mortgagee to the extent of the balance of any principal, interest or other
payment due or which shall thereafter accrue or become due to the said holder, but in the event
of a partial taking of the improvements on the Leased Premises or a partial taking of the land
forming part of the Leased Premises which does not result in the cancellation or termination of
this Lease, there shall be paid to Tenant, as trust funds, out of the Tenant’s interest in any award
or damages for such taking, an amount equivalent to the cost to restore the improvements then on
the Leased Premises to a complete architectural unit, including, without limitation, access cuts
and roadways. Whatever repairs shall be made shall be comparable in quality to the part of the
improvements so taken.
(g)
The Leasehold Mortgagee shall be given notice by Tenant of any legal proceeding
by the parties hereto, and shall have the right to intervene and be made a party to such
proceedings, and the parties consent to such intervention. In the event the said Leasehold
Mortgagee shall not elect to intervene or become a party to such proceedings, the said Leasehold
Mortgagee shall receive notice, and a copy, of any award or decision made in said proceedings
from the Tenant.
(h)
If the Leasehold Mortgagee shall be an institutional lender such as a bank, trust
company, savings and loan association, insurance company, union pension or retirement fund,
government agency, or other lending institution whose loans on real estate are regulated by law,
and the said Leasehold Mortgagee shall desire to contest the validity of any tax, levy, special or
general assessments, water and sewer rent, or other governmental impositions or charges agreed
to be paid by Tenant, such right is hereby granted to said holder.
(i)
No Leasehold Mortgagee shall be personally liable under this Lease unless and
until such Leasehold Mortgagee shall become the owner of the leasehold estate or has taken
possession of the same, and then only for as long as it remains such owner or possessor subject
to the provisions of this Lease. On any assignment of this Lease by any owner of the leasehold
estate whose interest shall have been acquired by, through, or under any Leasehold Mortgagee or
shall have been derived immediately from any holder thereof, the assignor shall be relieved of
any further liability which may first accrue hereunder from and after the date of such assignment,
it being the intention of the parties that once the Leasehold Mortgagee shall succeed to Tenant’s
interest hereunder, any and all subsequent assignments, whether by such holder, any purchaser at
foreclosure sale or other transferee, or any assignee of either shall effect a release of the
assignor’s liability for defaults first occurring thereafter.
(j)
On the execution and delivery of any new or direct Lease as provided in this
Section 21, all subleases which theretofore may have been assigned and transferred to Landlord
shall thereupon be transferred and assigned by Landlord to the new tenant under the new or
direct Lease.
(k)
The execution of any such leasehold mortgage shall be deemed an assignment by
Tenant to such mortgagee of Tenant’s election to remain in possession of the Leased Premises
pursuant to 11 U.S.C. Section 364(h)(1) in the event of a rejection of this Lease by a trustee in
bankruptcy of Landlord.
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(l)
The rights of the Leasehold Mortgagee under this Section are subject to the
agreement of such holder to cure all monetary defaults and to pay any rents hereunder during the
period it is exercising its rights hereunder in accordance with terms hereof.
(m)
Neither the voluntary or other surrender of the Lease by Tenant, the mutual
cancellation thereof by Landlord and Tenant, the conveyance of Landlord’s interest in the Leased
Premises to Tenant nor the conveyance of Tenant’s interest in the Leased Premises to Landlord,
shall work a merger, if any Leasehold Mortgage is then outstanding. In the event that Tenant
acquires the fee title or any other estate, title or interest in the Leased Premises, any Leasehold
Mortgage shall attach to and cover and be in lien upon the fee title or such other estate so
acquired.
SECTION 22.

Reserved.

SECTION 23. Title. Tenant agrees that upon the expiration of the Term of this Lease or
sooner termination thereof, possession of the Leased Premises, together with possession and title
to any and all improvements and fixtures installed by Tenant in the Leased Premises (but not
including any trade fixtures that may be removed from the Leased Premises without causing
damage, and personal property), will be promptly delivered to and vest in Landlord. Upon the
termination or expiration of the initial term of this Lease, all rights of Tenant hereunder to
possession of the Leased Premises, and possession and title to the improvements and fixtures
described above, under this Agreement shall immediately terminate.
If Tenant fails to remove any trade fixtures or personal property from the Leased Premises
within thirty (30) days of termination or expiration of this Lease, title to said trade fixtures and
personal property shall vest in Landlord on the thirty-first (31st) day after the date of such
termination or expiration, and Landlord may use or dispose of the same as it sees fit, in Landlord’s
discretion, and retain any proceeds from such disposal.
SECTION 24.

Defaults:

(a)
In the event of (i) Tenant’s failure to pay amounts due hereunder within 15 days
after written notice from Landlord specifying such failure or (ii) perform any of the nonmonetary covenants, conditions and agreements herein contained on Tenant’s part to be kept or
performed and the continuance of such failure without the curing of same for a period of thirty
(30) calendar days after receipt of Tenant’s notice in writing from Landlord specifying the nature
of such failure, and provided Tenant shall not cure said failure as provided in paragraph (b) of
this Section; or (iii) if the estate hereby created shall be taken on execution or by other process of
law and such taking is not discharged within 90 days, or if any assignment shall be made of the
property of the Tenant for the benefit of creditors, or if a receiver, guardian, conservator, trustee
in involuntary bankruptcy or other similar officer shall be appointed to take charge of all or any
substantial part of the Tenant’s property by a court of competent jurisdiction and such
appointment is not discharged within 90 days, or a petition shall be filed for the reorganization of
the Tenant under any provisions of the Bankruptcy Code now or hereafter enacted, and such
proceeding is not dismissed within 90 days after it is begun, or if the Tenant shall file a petition
for such reorganization, or for arrangements under any provisions of the Bankruptcy Code now
or hereafter enacted and propose therein a plan to settle, satisfy or extend the time for the
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payment of debts; then, subject to the terms of Section 21, Landlord may, at its option, give to
Tenant a notice of election to terminate the term of this Lease upon a date specified in such
notice, which date shall be not less than 30 business days (Saturdays, Sundays, and legal
holidays excluded) after the date of receipt by Tenant of such notice from Landlord, and upon
the date specified in said notice, the term shall cease and any and all other right, title and interest
of Tenant hereunder shall likewise cease without further notice or lapse of time, as fully and with
like effect as if the entire term of this Lease had elapsed. Landlord further lawfully may
immediately or at any time thereafter utilize procedures authorized by Maine law, including
Forcible Entry and Detainer, to repossess the Leased Premises and expel Tenant and those
claiming through or under Tenant and remove their effects without prejudice to any rights or
remedies which might otherwise be used for arrears of rent or previous breach of covenant, and
upon such notice or entry, all rights of Tenant under this Lease shall terminate. Tenant agrees to
pay to Landlord, as damages for any above-described breach, all reasonable costs of reletting the
Leased Premises including real estate commissions, costs of renovating the Leased Premises to
suit the new tenant, all subject to Landlord’s duty to mitigate damages. Tenant also agrees to
pay Landlord for all costs relating to the default, including reasonable attorney’s fees and costs
related thereto.
All disputes arising in connection with non-monetary defaults hereunder shall be resolved
pursuant to the arbitration provisions set forth in Section 26 hereof. Tenant shall have no right to
arbitrate any monetary default hereunder, and in the event of such a monetary default, Landlord
shall have all rights at law and in equity to enforce the provisions of this Lease.
(b)
In the event that Landlord gives notice of a non-monetary default of such a nature
that it cannot be cured within such thirty (30) day period then such default shall not be deemed to
continue so long as the Tenant, after receiving such notice, proceeds to commence cure of the
default as soon as reasonably possible and continues to take all steps reasonably necessary to
complete the same within a period of time which, under all prevailing circumstances, shall be
reasonable but in no event more than 180 days. No default shall be deemed to continue if and so
long as the Tenant shall be so proceeding to cure the same in good faith.
(c)
If Tenant shall default in the performance of any non-monetary covenant,
condition or obligation on its part to be performed under this Lease, Landlord may upon prior
written notice thereof do so on behalf of and at the cost and expense of the Tenant, including
reasonable attorneys’ fees and related expenses without waiving any claim of breach or for
damages or any right to terminate this Lease.
(d)
Should it be finally determined by arbitration or by a court of competent
jurisdiction that the expending of sums by the Landlord was made necessary by Tenant’s failure
to perform a covenant, condition, or any other obligation on Tenant’s part to be performed under
this Lease, in such event, such sums at the option of Landlord shall be deemed additional rent
and paid as such on the next or any subsequent rent day at the option of Landlord. Interest at the
then existing prime rate (highest rate published) from time to time by the Wall Street Journal or
its successor, and reasonable attorney’s fees, if any, shall be collectible by the prevailing party
from the non-prevailing party. Each right and remedy provided for in this Lease shall be
cumulative and shall be in addition to every other right or remedy provided for in this Lease or
now or hereafter existing at law or in equity or by statute or otherwise, and the exercise or
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beginning of the exercise by Landlord or Tenant of any one or more of the rights or remedies
provided for in this Lease or now or hereafter existing at law or in equity or by statute or
otherwise shall not preclude the simultaneous or later exercise by the party in question of any or
all other rights or remedies provided for in this Lease or now or hereafter existing at law or in
equity or by statute or otherwise.
SECTION 25.

Environmental:

(a)
Tenant represents, warrants and agrees that its use, maintenance and operations of
the Leased Premises and the conduct of the business thereto, shall at all times be in material
compliance with all applicable federal, state, county or local laws, regulations and ordinances of
any governmental authorities relating to Hazardous Materials, as hereinafter defined. Tenant, its
employees, customers, residents and invitees will not cause any Hazardous Materials to be
deposited, discharged, emitted, placed or disposed of at or about the Leased Premises in violation
of law or regulation and the Leased Premises will remain free from Hazardous Materials except
gasoline and related petroleum products and other Hazardous Materials maintained or located
thereon in compliance with law and regulation. Tenant will indemnify and hold Landlord, its
successors and assigns, harmless from any and all costs, expense, losses, damages, claims,
obligations and liabilities of every nature and type (“Losses”), including environmental clean-up
liabilities and obligations and reasonable attorney’s fees, arising from and relating to Tenant’s
unlawful or prohibited discharge or release of Hazardous Materials due to use of or actions
Tenant has taken at the Leased Premises.
(b)
Tenant shall, to the extent arising from breach of the foregoing warranty, (i)
conduct and complete all investigations, studies, sampling and testing, and all remedial, removal
and other actions necessary to remediate and/or clean up and remove all Hazardous Materials
from the Leased Premises, in accordance with all applicable federal, state and local laws,
regulations, rules, ordinances and policies and in accordance with the orders and directives of all
federal, state and local governmental authorities, and (ii) defend, indemnify and hold harmless
Landlord, its employees, agents, and officers, from and against any and all claims, demands,
penalties, fines, liabilities, settlements, damages, costs or expenses (including, without limit,
reasonable attorney and consultant fees, investigation and laboratory fees, court costs and
litigation expenses) of whatever kind or nature, known or unknown, contingent or otherwise,
arising out of the breach of the foregoing warranties.
(c)
As used herein, “Hazardous Materials” shall mean any flammable explosives,
radioactive materials, hazardous materials, hazardous waste, hazardous or toxic substances or
matter, oil or other petroleum products, underground petroleum storage tanks, asbestos, chemical
pollutants or related materials, including as defined in the Comprehensive Environmental
Response, Compensation and Liability Act of 1980, as amended (42 U.S.C. §§9601, et seq.), the
Hazardous Materials Transportation Act, as amended (49 U.S.C. §§1801, et seq.), the Resource
Conservation and Recovery Act, as amended (42 U.S.C. §§690 1, et seq.), applicable Maine
Statutes (including 38 M.R.S.A. §§561, et seq.; 39 M.R.S.A. §§1361, et seq.; 38 M.R.S.A.
§§1301, et seq.; and 38 M.R.S.A. §§1317, et seq.), or any similar federal, state or local law in
effect from time to time, or in the regulations adopted and publications promulgated pursuant
thereto or any other substances or materials constituting a hazard, peril or threat to the health of
persons, animals or plant life.
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SECTION 26.

Arbitration:

(a)
Any non-monetary dispute arising under or relating to this Lease shall be resolved
by binding arbitration, which shall be conducted in accordance with the following paragraphs
except as otherwise expressly provided for in this Lease.
(b)
A party initiating arbitration proceedings may do so by giving written notice to
that effect to the other party. The notice shall designate a disinterested person as one of the
arbitrators. The party that initiates arbitration is hereinafter referred to as the “first party.” The
other party is hereinafter referred to as the “second party.” Within ten (10) days after the
initiation of the arbitration proceedings, the second party shall give notice to the first party
designating another disinterested person as an arbitrator. Within the next ten (10) days, the two
arbitrators shall select a third disinterested person as a third arbitrator. The three arbitrators shall
judge the dispute. If the second party shall fail to appoint a second arbitrator within the ten (10)
day period next following the notice initiating the arbitration, the arbitrator designated by the
first party shall judge the dispute and the judgment of the first arbitrator shall be binding upon
the parties.
(c)
If the two arbitrators appointed by the parties shall be unable to agree upon the
appointment of a third arbitrator within the ten (10) day period after the second arbitrator is
designated, the two arbitrators shall give written notice of the failure to agree to each of the
parties. If the parties shall fail to agree upon the selection of a third arbitrator within ten (10)
days after that notice has been received, then within ten (10) days thereafter either party may
apply for the appointment of a third arbitrator to any justice of the existing session of the State of
Maine Superior Court.
(d)
The determination of the majority of the arbitrators shall be conclusive upon the
parties. The arbitrators shall be directed to interpret and apply the terms of this Lease. Judgment
may be entered upon the award of the arbitrators by either party in the State of Maine Superior
Court.
(e)
The party not prevailing in the arbitration shall pay the costs thereof, including the
legal fees of the prevailing party if so ordered by the arbitrator.
(f)
Except as otherwise expressly provided herein, the Commercial Arbitration
Expedited Rules of the American Arbitration Association shall control all arbitration
proceedings. Such arbitration shall take place in Portland, Maine. The arbitrator(s) resolving the
dispute shall be advised that time is of the essence.
(g)
Notwithstanding any other provision of this Lease, Tenant shall continue making
monthly rent payments to Landlord without deduction as required hereunder during the term of
this Lease, including without limitation during any arbitration or dispute resolution proceedings.
SECTION 27. Waivers: Failure of a party to complain of any act or omission on the part of
the other party no matter how long the same may continue shall not be deemed to be a waiver by
said party of any of its rights hereunder. No waiver by a party at any time, express or implied, of
any breach of any other provision of this Lease shall constitute a consent to any subsequent
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breach of the same or any other provision. No acceptance by Landlord of any partial payment
shall constitute an accord or satisfaction but shall only be deemed a part payment on account. If
any action by either party shall require the consent or approval of the other party, the grant of
such consent or approval on any one occasion shall not be deemed a consent to or approval of
that action on any subsequent occasion or of any other action on any subsequent occasion. Each
right and remedy which either party may have under this Lease or by operation of law shall be
distinct and separate from every other such right and remedy; all such rights and remedies shall
be cumulative, and none of them shall be deemed inconsistent with or exclusive of any other,
whether or not exercised; and any two or more of all of such rights and remedies may be
exercised at the same time or successively.
SECTION 28. Notices: Any notice required or permitted by this Agreement shall be in
writing and shall be delivered as follows, with notice deemed given as indicated: (a) by personal
delivery, when delivered personally; or (b) by overnight courier, upon written verification of
receipt. Notice shall be sent to the addresses set forth above or to such other address as either
party may specify in writing.
SECTION 29. Certificates: Either party shall, without charge, at any time and from time to
time hereafter, within ten (10) business days after written request of the other, certify by written
instrument duly executed and acknowledged to any mortgagee (including a Leasehold
Mortgagee), purchaser or proposed mortgagee or proposed purchaser or any other person, firm or
corporation specified in such request: (a) as to whether this Lease has been supplemented or
amended, and if so, the substance and manner of such supplement or amendment; (b) as to the
validity and force and effect of this Lease, in accordance with its tenor as then constituted; (c) as
to the existence of any default hereunder; (d) as to the existence of any offsets, counterclaims or
defenses thereto on the part of such other party; (e) as to the commencement and expiration dates
of the term of this Lease; (f) as to the dates that rent and any other charges hereunder have been
paid, including any advance payments and (g) as to any other matters as may reasonably be so
requested. Any such certificate may be relied upon by the party requesting it and any other
person, firm or corporation to whom the same may be exhibited or delivered, and the contents of
such certificate shall be binding on the party executing the same.
SECTION 30. Partial Invalidity: If any term, covenant, condition or provision of this Lease
or the application thereof to any person or circumstance shall, at any time or to any extent, be
invalid or unenforceable, the remainder of this Lease, or the application of such term or
provision to persons or circumstances other than those as to which it is held invalid or
unenforceable, shall not be affected thereby, and each term, covenant, condition and provision of
this Lease shall be valid and enforceable to the fullest extent permitted by law.
SECTION 31. Memorandum of Lease: The parties will at any time, at the request of either
one, promptly execute duplicate originals of an instrument, in recordable form, which will
constitute a memorandum or short form of lease, setting forth a description of the Leased
Premises, the term of this Lease and any other portions hereof, excepting the rental provisions.
SECTION 32. Interpretation, etc.: Wherever herein the singular number is used, the same
shall include the plural, and the masculine gender shall include the feminine and neuter genders,
and vice versa, as the context shall require. The section headings used herein are for reference
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and convenience only, and shall not enter into the interpretation hereof. This Lease may be
executed in several counterparts, each of which shall be an original, but all of which shall
constitute one and the same instrument. No provisions of this Lease shall be deemed to render
Landlord and Tenant partners or participants in any other type of joint enterprise. The term
“Landlord” whenever used herein shall mean only the then-owner of Landlord’s interest herein
and upon any sale, transfer or assignment of the interest of Landlord herein, its respective
successors in interest and/or assigns shall, during the term of their ownership of their respective
estates herein, be deemed to be Landlord and the selling or transferring party shall be entirely
free and relieved of all covenants and obligations hereunder except as hereinafter provided,
without further agreement between the parties or their successors in interest and it shall be
deemed and construed that at any such sale, transfer or other conveyance, that such successor,
purchaser or transferee has assumed and agreed to carry out any and all covenants and
obligations of Landlord hereunder. This Lease shall not be construed against any party, and no
consideration shall be given or presumption made, on the basis of which party drafted this Lease,
or any particular provision hereof, or supplied the form of Lease.
This Lease and all rights, duties and performance hereunder or hereof shall be governed,
interpreted, and construed in accordance with the laws of the State of Maine without giving
effect to its conflict of laws provisions.
SECTION 33. Broker: Landlord and Tenant each warrant, covenant and agree that neither
party has utilized or consulted a broker in connection with this Lease.
SECTION 34. No Merger: Notwithstanding any provisions of this Lease to the contrary, if at
any time or times during the term of this Lease, Landlord and Tenant shall be the same person,
party or entity, Landlord’s and Tenant’s interest shall remain separate and distinct, and shall not
be merged into one estate so as to cancel, terminate or extinguish this Lease by law or otherwise.
SECTION 35. Parties: Except as herein otherwise expressly provided, the covenants,
conditions and agreements contained in this Lease shall bind and inure to the benefit of Landlord
and Tenant and their respective successors, personal representatives, administrators and assigns.
All covenants, promises, conditions and obligations herein contained or implied by law are
covenants running with the land.
SECTION 36. Holding Over: Tenant has no right to holdover following the expiration or
earlier termination of this Lease. If Tenant remains in possession after expiration or termination
of this Lease, its status shall be that of trespasser in possession. Landlord shall have all rights
available at law or equity to dispossess Tenant, and Tenant hereby indemnifies Landlord against
all losses, expenses and costs, including reasonable attorneys’ fees and court costs incurred by
Landlord in connection with Tenant’s unauthorized holdover.
SECTION 37. Facsimile Copies: Landlord and Tenant agree that facsimile or scanned
copies of all documents required to be executed hereunder will be accepted in lieu of originals.
SECTION 38. Quiet Enjoyment: Landlord warrants that it has full right and power to
execute and perform this Lease and to grant the estate demised herein and that so long as Tenant
is not in default hereunder, Tenant shall have the peaceful and quiet use and possession of the
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Leased Premises during the term hereof, subject, however, to the terms and provisions of this
Lease.
SECTION 39. Time is of the Essence: Time is of the essence with respect to the
performance of each and every obligation of the parties under this Lease.
SECTION 40. Right of First Refusal: Tenant shall have a right of first refusal to purchase the
Leased Premises upon the terms set out in Exhibit B attached hereto and made a part hereof (the
“ROFR”). The existence of this ROFR to Purchase shall be included in any memorandum of
lease concerning this Lease.

[SIGNATURE PAGE TO FOLLOW]
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IN WITNESS WHEREOF, the parties hereto have executed this Lease under seal as of
the day and year first above written.
WITNESS:

LANDLORD:
CITY OF WESTBROOK

___________________________

By: _____________________________
Its:

WITNESS:

TENANT:
TDB LLC

___________________________

By: _____________________________
Its:
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EXHIBIT A
To Retail Lease
Westbrook to TDB
[Depiction and description of the Leased Premises, and preliminary descriptions and depictions
of Easements; the attached is a reduced reproduction of Harriman Preliminary Not For
Construction Subdivision Plan latest rev. date 4-19-21]
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EXHIBIT B
RIGHT OF FIRST REFUSAL

1.
Right of first refusal. This ROFR shall apply only in the case that the Leased
Premises or any portion thereof have been divided from the City Garage such that the Leased
Premises or portion thereof has become a separate legal unit (such as a condominium unit
or units, co-op, or other transferable interest in land). For purposes of this ROFR only, Leased
Premises shall mean the Leased Premises or any portion there of that has been divided as described
in the foregoing sentence. Landlord hereby grants to Tenant a right of first refusal (the “ROFR”)
to purchase the Leased Premises, together with all improvements thereon, upon the same terms
and conditions as contained and set forth in any bona fide contract (the “Accepted Contract”)
entered into by and between Landlord for the purchase of the Leased Premises. Landlord will give
Tenant written notice (the “Contract Notice”) of the execution of the Accepted Contract, which
notice shall include a copy of the Accepted Contract and of the deposit or down payment delivered
in connection therewith. Tenant shall have the right until 6:00 p.m. (Portland, Maine time) on that
date (the “Trigger Date”) which is five (5) business days after the receipt of the Contract Notice
by the Tenant to notify Landlord in writing (the “Exercise Notice”) that it is exercising the ROFR
and will purchase the Leased Premises on the terms of the Accepted Contract; provided, however,
that Tenant: (a) shall have the right to make payment in cash of the purchase price set forth in the
Accepted Contract, (b) shall not (unless the Tenant agrees otherwise in writing) be required to
close the purchase of the Leased Premise sooner than that date which is thirty (30) calendar days
from and after the date that the Tenant furnishes (or is deemed to have furnished) the Exercise
Notice. If Tenant fails to timely exercise the ROFR, Landlord shall be free to sell the Leased
Premises to the purchaser identified in the Accepted Contract, provided such sale is upon the terms
set forth in the Accepted Contract and is consummated within one hundred twenty (120) days after
the Trigger Date, such consummation being evidenced by the execution and delivery of a deed to
the Leased Premises, or the recording thereof in the Cumberland County Registry of Deeds. In the
event of a sale consummated in accordance with the foregoing provisions, the ROFR shall expire
as to the Leased Premises. If the sale of the Leased Premises is not so consummated, the ROFR
will continue in full force and effect as to the Leased Premises.
Landlord covenants and agrees that it will not convey the Leased Premises owned by such
Landlord except pursuant to an Accepted Contract or otherwise in strict conformity with this
Agreement.
2.
Term of ROFR. The ROFR shall be perpetual in nature, however, it shall
automatically terminate upon the earlier of the (i) conveyance of the Leased Premises to Tenant;
(ii) the conveyance of the Leased Premises to one or more unrelated parties pursuant to the
procedures set forth in Section 1 hereof; or (iii) the termination of the Lease.
Upon the termination of the ROFR, Tenant shall, upon the written request of Landlord,
deliver to Landlord a signed and acknowledged document stating that the ROFR has terminated
and that Tenant expressly relinquishes all rights under this ROFR. The termination of this ROFR
or breach or default hereunder shall not affect the Lease to which it is attached, which shall
continue in full force and effect notwithstanding any termination, breach or default of or under this
ROFR.
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3.
Notices. Any notice, request, demand or correspondence to or upon Landlord or
Tenant shall be made in accordance with the provisions of Section 28 of the Lease.

END OF ROFR
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Schedule 1
To Retail Lease
Westbrook to TDB
Leased Premises finish and construction standards: The Premises shall be delivered to Tenant
completed by the Landlord to the following standards: including demising walls, with HVAC
(heating, ventilation, and air-conditioning), walls, floors, stockroom wall, basic electrical work,
basic plumbing work, rear door, and storefront, and including HVAC and electrical and plumbing
connections and stubs ready for Tenant’s work (i.e., with drops for electrical and communication
and stubs for plumbing (as applicable) in each space (which Tenant’s work will include drywall,
installation of electrical fixtures, plugs and lighting, plumbing fixtures, HVAC distribution inside
said space, floor coverings, ceilings and doors and millwork), and in accordance with final plans
approved by Landlord and Tenant.
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CITY OF WESTBROOK, MAINE
2 York Street, Westbrook, ME 04092

COMMITTEE REFERRAL FORM
REFERRAL TITLE:
REQUESTED BY:

Mass Gathering Ordinance Review
Mayor Michael T. Foley

DATE CREATED:

May 13, 2021

COMMITTEE:

Committee of the Whole

Description of referral:
This is a request for a review of the current Mass Gathering Ordinance, located in Chapter 157, Article II
of the Westbrook Code of Ordinances. The existing language, originally adopted in 2019, defines mass
gatherings as outdoor gatherings of 500 or more persons. This review process intends to solicit feedback
from the Fire & Rescue Department concerning the existing language, its efficacy, and whether
additional amendments may be necessary.
This referral was initiated in response to concerns submitted by Faith Haggerty to the City
Administration regarding a concert planned for May 23, 2021 at the Westbrook Little League Field which
is projected to have approximately 200 attendees.
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