WESTBROOK CITY COUNCIL
REGULAR CITY COUNCIL MEETING AGENDA
MONDAY, APRIL 5, 2021 AT 6:00 PM
WESTBROOK PERFORMING ARTS CENTER
471 STROUDWATER ST.

MEETING INFORMATION
Administration's Position Paper

I.

ROLL CALL

II.

EXECUTIVE SESSION
Request to enter into executive session pursuant to 1 MRSA Sec. 405-6(C) to discuss real estate and
economic development matters where premature disclosure of the information would prejudice the
competitive or bargaining position of the City, inviting the Mayor, City Administrator, Asst. City
Administrator/City Clerk, City Solicitor, Economic Development Director, Student Representative, and
the Executive Director of the Westbrook Housing Authority to attend.

III.

RECONVENE

IV.

PLEDGE OF ALLEGIANCE

V.

APPROVAL OF MINUTES

VI.

MAYOR'S MESSAGE
Mayoral Proclamation - Armenian Genocide Commemoration Day
Mayoral Proclamation - National Public Safety Telecommunicators Week
Appointment - Director of Human Resources
Appointments - Veteran Services Advisory Committee Members

VII.

STUDENT REPRESENTATIVE UPDATE

VIII.

PUBLIC COMMENT

IX.

UNFINISHED BUSINESS
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X.

XI.

ORDERS OF THE DAY (SECOND AND FINAL READING)
Order 2021-22

Authorizing Purchase of Pan Zoom Tilt Camera

Order 2021-23

Establishing Chapter 7, Article IV, Veteran Services Advisory Committee, in the
Westbrook Code of Ordinances

Order 2021-24

Authorizing Agreement for Purchase & Installation of Rink Boards at Lincoln
Street Ice Rink & Court

Order 2021-25

Authorizing the Purchase & Installation of Fencing for Bicentennial Dog Park

NEW BUSINESS
Resolves (One Reading Required)
Resolve 2021-7

Resolution Condemning Acts of Violence, Intimidation, and Discrimination
Against Immigrants, Refugees, and All Who Are Targeted for Their Ethnicity,
Race, or Religion

Resolve 2021-8

Accepting the Planning Board Chair's Annual Report for 2020

Resolve 2021-9

Approving the Appointment of Deborah Shangraw to the Registration Appeals
Board

Resolve 2021-10

Approving the Appointment of Bruce Wallingford to the Recreation and
Conservation Commission

Resolve 2021-11

Referring Solar Energy System Ordinance to the Planning Board

Orders (One Reading Required)
Order 2021-26

Accepting Unappropriated Funds Report for 2nd Quarter FY 2021

Order 2021-27

Adopting a Comprehensive Update to City Council's Rules of Order &
Establishing City Council Student Representative Policy

Order 2021-28

Renewing the City of Westbrook Food Service Establishments and Retail
Outdoor Expansion Program

Order 2021-29

Authorizing Lease Agreements for Four (4) Electric Vehicles

Order 2021-30

Authorizing Letters of Intent for the Establishment of Solar Arrays at Sandy Hill
& Rocky Hill Landfills

Orders (Two Readings Required)
Order 2021-31

Amending Order 2020-112 Regarding the Purchase & Installation of a Gate
System at the Public Safety Building

Order 2021-32

Authorizing Acceptance & Expenditure of the 2020 Edward Byrne Memorial
Justice Assistance Grant

Order 2021-33

Amending the Land Use Ordinance Regarding Medical Office Uses
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Order 2021-34

Amending the Land Use Ordinance, Regarding Notification Requirements for
Zoning Change

Order 2021-35

Amending the Land Use Ordinance, Regarding Contract Zoning

Order 2021-36

Authorizing the Issuance of $17,000,000 of General Obligation Bonds and
Appropriating the Proceeds Thereof

XII.

PUBLIC COMMENT

XIII.

REFERRALS
Request to refer "Comprehensive Ethics Reform" to the Committee of the Whole.

XIV.

COMMITTEE REPORTS
Included below is the list of items previously referred to City Council Committees for review. These
items are included on the agenda for reference only, and to allow Committee Chairs to provide status
updates to the City Council.
Committee of the Whole
Hours for Construction & Noise Ordinance
Residential Landlord Registration
Amending Land Use Ordinance to Expand Medical & Recreational Marijuana Businesses
Facilities & Streets Committee
Austin Street Extension
Sidewalks & Traffic at Haskell Street
Condition of Westbrook Middle School Baseball Field
Traffic Issues on Forest Street
Finance Committee
Creating a Fire Truck Fund
Public Safety Committee
Use of Force Policy Analysis

XV.

ADJOURNMENT
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To:
From:
Date:
Subject:

Honorable City Council
Jerre R. Bryant, City Administrator
April 2, 2021
Position Paper for City Council Meeting on April 5, 2021

ORDERS OF THE DAY
2021-22
This authorizes an expenditure in the amount of $7,307.25 to Advanced Technology of
Scarborough, ME for a Pan Zoom Tilt Camera. This camera will be mounted on the
southwest corner of the Public Safety Building, covering the back and side of the building,
including the area of the COVID-19 Swab & Send testing sit. This equipment will provide
increased security and allow the City to monitor the site after hours. This equipment was
initially utilized by Westbrook public safety to enhance crowd monitoring and emergency
response at the Rock Row concert venue and has now been repurposed to address
security concerns at the Public Safety Building. This expenditure is supported by the
Administration and is in order for first reading.
2021-23

This establishes Chapter 7, Article IV, Veteran Services Advisory Committee, in the
Westbrook Code of Ordinances. In the past, an ad hoc committee composed of local
American Legion representatives and staff members has met to coordinate events such
as Memorial Day and Veterans Day. However, this group has never been formalized, and
in the absence of such organizational structure there have been concerns about duties,
roles and responsibilities, and significant concern that these important events may fall
apart without clear direction. To provide stability and continuity in veteran support and
recognition, the Administration has proposed legislation to formally establish a Veteran
Services Advisory Committee tasked with organizing ceremonies and services such as
Memorial Day and Veterans Day, but also to advise the Mayor on the needs of Westbrook
veterans. The proposed membership includes representation from each of the American
Legions (Post 62 & 197), two Westbrook veterans, two Westbrook residents (either
veterans or non-veterans) and a City staff member. This legislation is supported by the
Administration and is in order for first reading.

2021-24

This authorizes the purchase and installation of rink boards from Welmar Group
Recreational Products, Inc. of Ontario, Canada at a cost not to exceed $75,000. As the
Council is aware, the City is now functioning as the general contractor of the Lincoln Street
Ice Rink & Court project, utilizing existing and renegotiated agreements taken over from
the former general contractor. Consistent with the City Council’s earlier direction, the city
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will front this payment through available capital reserves with Cumberland County CDBG
program seeking reimbursement through the probate process. This purchase and
installation of rink boards is supported by the Administration and is in order for first
reading.
2021-25

This approves a request for the purchase and installation of a chain link fence system
with swing gates from Burns' Fencing, Inc. of Westbrook at a cost not to exceed
$10,000. This fence system will be installed at the Bicentennial Dog Park, located at the
corner of Hannaford Drive & William Clarke Drive. This expansion will quadruple the size
of the enclosure, with the smaller area to be designated for smaller dogs and the new,
larger area to be designated for larger dogs. Burns Fence agreed to honor an update of
their original bid for this work and commenced the work this week due to an opening in
their schedule. The Administration is working with two organizations who previously
pledged funds for this project. Eagle Scout Ethan Judd has already constructed new dog
training and agility features to be installed in both the large and small dog areas.
Additional amenities including benches, trees, trash receptacles, signage, drainage and
new ground cover will be introduced as funding allows. This has been a long-awaited
expansion of the original dog park and the City is working with a reformed crew of
volunteers to coordinate this work. This authorization was given first reading on March
15, 2021 and is in order for final City Council action.

NEW BUSINESS
Resolves (One Reading Required)
2021-7
This Resolve is being brough forward at the request of Councilors Turcotte and Rwaganje
to publicly express the City’s condemnation of incidents of violence and discrimination
that continue to occur throughout the country. This resolve reflects the sentiments
contained in a resolve drafted by Councilor Turcotte and adopted by the City Council in
2017. In light of recent events, specifically acts directed against Asian Americans,
Councilors Turcotte & Rwaganje requested the reaffirmation of the values outlined in this
legislation. This resolve is in order for final City Council action.
2021-8

The is the annual report from the Chair of the Westbrook Planning Board covering its
activities for 2020. This report is in order for acceptance by the City Council.

2021-9

This approves the appointment of Deborah Shangraw as the alternate Republican
member of the Voter Registration Appeals Board. This appointment is in order for City
Council action.

2021-10

This is the reappointment of Bruce Wallingford to the Recreation and Conservation
Commission. This item is in order for City Council action.
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2021-11

This is a request to refer a Solar Energy Ordinance to the Planning Board for review, public
hearing, and recommendation back to the City Council for consideration. This referral is
in order for City Council action.

One-Reading Orders
2021-26
This is the acceptance of Unappropriated Funds Report for the second quarter of FY 2021,
covering the period of October 1, 2020 through December 31, 2020. This report is in
order for City Council acceptance.
2021-27

This approves an update of the City Council’s Rules of Order and establishes the City
Council Student Representative Policy. This update was drafted by Assistant City
Administrator/City Clerk Angela Holmes and was reviewed and referred to City Council by
the Committee of the Whole on March 22, 2021. This item is in order for final City Council
action.

2021-28

This is the renewal of the City of Westbrook Food Service Establishments and Retail
Outdoor Expansion Program and Regulations, originally adopted by the City Council on
May 18, 2020, to provide operational flexibility for businesses that were struggling to
maintain their businesses while complying with capacity limits under COVID-19 health
and safety restrictions. This action extends this program and regulatory relief. This action
is in order for final City Council action.

2021-29

This authorizes 36-month leases of four (4) Electric Vehicles for use by municipal staff in
the performance of their duties. These vehicles are being leased through Rowe Hyundai
of Westbrook at no cost to the City of Westbrook under governmental funding programs
developed to provide incentives for local governments to introduce EV’s into their fleets.
Two vehicles will be assigned to employees at City Hall and two will be assigned to
employees at the Public Services Facility. These vehicles can be charged at both facilities
and will only be used during work hours. The only expense the city will incur (other than
the cost for electricity) is a $400 per vehicle surrender fee at the end of the lease term.
This authorization is supported by the Administration and is in order for final City Council
action.

2021-30

This authorizes two letters of intent with C2 Energy Capital for the planning, design and
permitting of solar array installations on the City’s two closed and capped landfills, Sandy
Hill, at the end of Eleanor Avenue and Rock Hill, off Methodist Road. The reuse of former
municipal landfills is very limited due to the environmental sensitivity of these sites.
Increasingly, many former municipal landfill properties are being successfully repurposed to accommodate solar energy sites, which can provide the owner communities
with increased revenue, significantly lower electricity cost of municipal facilities, or both.
A strong policy push for increased solar development at both the federal and state levels
has greatly increased the private sector in solar energy developments. In response to
multiple inquires from prospective developers of such projects, the City recently issued a
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Request for Proposal for solar energy projects on city owned properties. The School
department was included in this process. The result of the REP was the selection of C2
Energy Capital as presenting the most attractive proposal for the City. Therefore, we are
recommending these two letters of intent, which will enable C2 Energy Capital to further
explore and evaluate the cost, feasibility, energy capacity and revenue potential for these
two sites and for C2 and the City to proceed in good faith negotiations for the
development of a Net Energy Billing Program agreement. Most importantly, the LOI does
not obligate the City to proceed with these projects if it determines they would not be in
the City’s best interest. Authorization of these two letters of intent is supported by the
Administration and is in order for final City Council action.
Two-Reading Orders
2021-31
This is an amendment to Order 2020-112, which was adopted on October 5, 2020, for the
purchase and installation of security fencing and an electronic gate system at the
entrances/exits of the Public Safety Building. This bid award last fall totaled $76,000. The
fencing and gates were installed prior to winter, with the gates left in the open position
while the electronic opening and control systems were evaluated. The final configuration
of that system has been reached and calls for a price adjustment of $7,985. An
adjustment in the width of the Haskell Street gate reflects an additional cost increase of
$985 which brings the total project cost to $84,970. Funding for this $8,970 cost increase
is available from the police detail reserve account. This amendment to the original project
cost for the security fence and gate system at the Public Safety Building is supported by
the Administration and is in order for first reading.
2021-32

This authorizes the acceptance and expenditure of grant funds in the amount of $11,545
provided through the 2020 Edward Byrne Memorial Justice Assistance Grant to the
Westbrook Police Department, and further authorized the award of bid for twenty-eight
ballistic helmets to Witmer Public Safety Group, Coatesville, Pennsylvania, low bidder at
a purchase and delivery price of $11,478. This safety equipment will be issued to all patrol
officers. This grant acceptance and expenditure authorization is supported by the
Administration and is in order for first reading.

2021-33

This amendment to the Land Use Ordinance clarifies and expands the scope of medical
related uses permitted in the Gateway Commercial Zoning District by adding a definition
for Medical/Diagnostic Center, adding Hospital, and clarifying the current definition for
Medical Office. These changes are in keeping with changes that have happened in
methods of medical service delivery and are in keeping with components of the vision
and opportunities we have for the Gateway Commercial District and Rock Row. These
changes have been reviewed by the Planning Board, including a March 16, 2021 public
hearing, and have been recommended to the City Council for approval. These changes
are supported by the Administration and are in order for first reading. NOTE: For this and
the following two proposed amendments to the Land Use Ordinance, the Public Hearings
will be scheduled for the May 3, 2021 City Council meeting.
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2021-34

This amendment to the Land Use Ordinance proposes to revise the public notification
procedures for better consistency and compliance with State notification standards and
consistency with procedures followed by other municipalities. These changes have been
reviewed by the Planning Board, including a March 16, 2021 public hearing, and have
been recommended to the City Council for approval. These changes are supported by the
Administration and are in order for first reading.

2021-35

This amendment to the Land Use Ordinance provides for a conditional zoning option
(which is currently called contract zoning in the Westbrook ordinance) and redefines the
contract zoning option to be consistent with statutory definitions. These changes have
been reviewed by the Planning Board, including a March 16, 2021 public hearing, and
have been recommended to the City Council for approval. These changes are supported
by the Administration and are in order for first reading.

2021-36

This authorizes the issuance General Obligation Bonds in the amount of $17,000,000
through the Maine Municipal Bond Bank to fund the City’s portion of the costs for
constructing a public parking garage on Mechanic Street. This project, which is being
developed in conjunction with the Vertical Harvest indoor urban greenhouse and sixty
residential units of housing, is currently under design with an anticipated start of
construction this fall. The City will be bonding its share of this project over a period of
twenty-seven years, with the first two years of repayment to be interest only with the
principal amount to be amortized over the remaining twenty-five years. This effectively
provides for a two-year ‘construction loan’ to cover the construction costs and defers the
full annual principal and interest payments until completion of the project to coincide
with the cash flow generated by the Tax Increment Financing District which will be utilized
to cover the cost of the bonds. The bonds will be issued at two separate times, with
$4,000,000 issued on May 19, 2021 to cover the pre-construction expenses and the
remaining $13,000,000 to be issued in the Fall of 2021 (exact date to be determined) to
cover the actual costs of construction. This will be the first of multiple approvals the City
Council will need to act upon over the next couple months, including lease agreements, a
parking garage management agreement and the establishment of a Tax Increment
Financing District. This bond order was drafted by the City’s Bond Counsel, Alyssa
Tibbetts, is supported by the Administration and is in order for first reading.
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date: April 5, 2021
Order: 2021-22
Authorizing Purchase of Pan Zoom Tilt Camera
That the Westbrook City Council hereby authorizes the purchase a Pan Tilt Zoom Camera (PTZ)
from Advanced Technology, Inc. of Scarborough, Maine in the amount of $7,307.25 for use at the
COVID-19 testing site.
Funds available in budget line 40001000-58900-C1734.
First Reading: March 15, 2021
Second and Final Reading: April 5, 2021

Attest:

______________________________________
City Clerk

______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

REQUEST FOR COUNCIL ACTION
PROPOSED TITLE: Authorizing Purchase of Pan Zoom Tilt Camera
REQUESTED BY:

Andrew Turcotte

DATE:

4/5/2021

SUMMARY:
That the Westbrook City Council hereby authorizes the purchase of a PTZ Camera from
Advanced Technologies from Scarborough, ME at a total cost of $7,307.25. This camera will be
mounted at our Public Safety Building, specifically focusing on the area of our COVID-19 (Swab
& Send) testing site. This will allow for increased site security and allow us to monitor the site
after hours.
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Invoice

Advance Technology, Inc.
4 Washington Ave
P.O Box 6834
Scarborough,ME 04070-6834
Phone #

207-883-6364

Fax #

Invoice #

1/15/2020

A1428-1

207-883-6385

Bill To

Proj. Loc.

Westbrook Fire & Rescue
570 Main St
Westbrook ME 04092

Westbrook Fire & Rescue
570 Main St
Westbrook, ME 04092

P.O. Number

Terms

Due Date

Rep

Project

Rock Row

Due on receipt

1/15/2020

GD

Demo Camera Purch/Install

Item Number

Services

Date

Description

Rock Row-Demo Camera Purchase and
reinstallation

Unit Price

Qty

7,307.25

Ext. Price

7,307.25

Subtotal
Sales Tax (5.5%)
Credit Card payments accepted subject to a 3% processing fee

U/M

Total

$7,307.25
$0.00
$7,307.25

Pmts/Credits

$0.00

Balance Due

$7,307.25

Page 13 of 284

CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date: April 5, 2021
Order: 2021-23
Establishing Chapter 7, Article IV, Veteran Services Advisory Committee, in the
Westbrook Code of Ordinances
That the Westbrook City Council hereby establishes Chapter 7, Article IV, Veteran Services
Advisory Committee, in the Westbrook Code of Ordinances as outlined in the attached exhibit.
First Reading: March 15, 2021
Second and Final Reading: April 5, 2021

Attest:

______________________________________
City Clerk

______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

REQUEST FOR COUNCIL ACTION
PROPOSED TITLE: Establishing Chapter 7, Article IV, Veteran Services Advisory Committee,
in the Westbrook Code of Ordinances
REQUESTED BY:

Michael Foley
Angela Holmes

DATE:

4/5/2021

SUMMARY:
In the past, the coordination of events and ceremonies to recognize and remember veterans in
the City of Westbrook has been handled through an ad hoc committee composed of City staff
members, representatives from American Legion 62 and 197, and members of the public. While
this arrangement worked for many years, the structure of this group has never been formalized.
In recent years, the membership and direction of the group have at times been unclear,
unfortunately leading to uncertainty about veteran recognition in our City. To provide stability
and continuity for future veteran recognition and advocacy in Westbrook, the
Administration proposes the adoption of the attached legislation, which codifies the
establishment of the Veteran Services Advisory Committee. While advisory committees are
not generally established by Ordinance (with a few notable exceptions, such as the Library
Advisory Committee), the City places great importance on the support and recognition of the
services that veterans past and present have rendered to our community and nation and so
finds it appropriate to include this committee in the City’s Code of Ordinances.
This legislation establishes and expands the historical responsibilities of the group to include not
only the coordination of ceremonies such as those held on Memorial Day and Veterans Day, but
also the promotion of services and resources available to Westbrook veterans and their families,
and to serve in an advisory capacity to the Mayor concerning the needs of Westbrook veterans.
This legislation would establish a seven-member committee composed of representatives from
key constituencies in our communities – one designated representative each from American
Legions Post 62 and Post 197, two Westbrook veterans, two Westbrook residents (either
veteran or non-veteran), and one City employee. As is our practice with all boards,
commissions, and committees, it is important to strike a balance in the number of members to
allow for wide representation while also keeping the committee to a manageable size to avoid
becoming too large to be effective in its mission. Members would be appointed annually.
If approved by Council, applications for membership to this Committee will be processed
consistent with other appointments. Interested members of the public will be asked to complete
an online application form and will meet with the Mayor to review the duties of the committee.
Mayoral appointments would be announced at a Council meeting.
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Chapter 7, Boards, Commissions & Committees
Article IV, Veteran Services Advisory Committee
§ 7-22. Establishment.
There is hereby established a Veteran Services Advisory Committee in the City of Westbrook.
§ 7-23. Purpose and duties.
The Veteran Services Advisory Committee shall serve to promote services and resources available to
veterans and their families in the City of Westbrook and shall serve in an advisory capacity to the Mayor
or his/her designee to advocate for the needs of Westbrook veterans. The Committee is tasked with the
coordination of recognition and remembrance services and ceremonies for events such as Memorial Day
and Veterans Day and shall coordinate with the City’s Event Permit Committee as may be necessary to
facilitate the proper recognition of these events in the City of Westbrook.
§ 7-24. Membership and qualifications.
The Advisory Committee shall consist of seven members appointed annually by the Mayor. Members
shall be appointed as follows:
A. One (1) member shall be a representative from American Legion Post #62, located at 17 Dunn
Street.
B. One (1) member shall be a representative from American Legion Post #197, located at 300
Conant Street.
C. Two (2) members shall be Westbrook residents who shall also be veterans.
D. Two (2) members shall be a Westbrook resident, veteran or non-veteran.
E. One (1) member shall be a City of Westbrook employee.
§ 7-25. Officers.
The Advisory Committee shall elect one of its members as the Chair and another of its members as the
Secretary at its first meeting after annual appointments occur.
§ 7-26. Rules.
The Advisory Committee may establish its own rules as may be necessary to fulfill its purpose.
§ 7-27. Meetings.
The Advisory Committee shall meet four times per year or as otherwise deemed necessary.
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date: April 5, 2021
Order: 2021-24
Authorizing Agreement for Purchase & Installation of Rink Boards at Lincoln Street Ice
Rink & Court
That the Westbrook City Council hereby authorizes an agreement for the the purchase and
installation of rink boards from Welmar Group Recreational Products, Inc. of Ontario, Canada at
a cost not to exceed $75,000.00. The project is funded by CDBG and Capital Reserves.
Funds available in budget line 40001000-59400-04000
First Reading: March 15, 2021
Second and Final Reading: April 5, 2021

Attest:

______________________________________
City Clerk

______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

REQUEST FOR COUNCIL ACTION
PROPOSED TITLE: Authorizing Agreement for Purchase & Installation of Rink Boards at
Lincoln Street Ice Rink & Court
REQUESTED BY:

Robyn Saunders

DATE:

4/5/2021

SUMMARY:
Following an Executive Session at the City Council meeting held on 10/5/20, City Council
unanimously voted to proceed with the grant-funded project to rehabilitate the Lincoln Street
Rink & Court. The rehabilitation project is proceeding in multiple steps. First, Council adopted
Order 2020-123 on 10/19/20, which authorized the installation of the concrete slab. Second,
Council adopted Order 2020-159 on 1/4/21, which authorized the purchase and installation of
the playing surface at the rink.
This is a request to approve the third step in the rehabilitation project, which would authorize an
agreement with Welmar Group Recreational Products, Inc. of Ontario, Canada for the purchase
and installation of the rink boards at a cost not to exceed $75,000.00.
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CITY OF WESTBROOK
CONTRACT + PROJECT MANUAL
March 2021

Cornelia Warren Four Season
Court + Ice Rink
58 Lincoln Street
Westbrook, Maine

VENDOR
Welmar Group Recreational
Products
7018 Wellington Rd 124 S
Guelph, Ontario N1H6J4
(519) 763-6633

CONTACTS
WELMAR PRODUCTS
CITY OF WESTBROOK
Chris Clancy, General Manager Robyn Saunders, Project Manager
(519) 763-6633 Ext. 226
Desk: 207-854-0660 Ext. 3014
cclancy@welmargroup.com
Cell: 207-233-6305
rsaunders@westbrook.me.us
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Cornelia Warren
Four Season
Court + Ice Rink

CITY OF WESTBROOK
CONTRACT + PROJECT MANUAL

58 Lincoln Street
Westbrook, Maine

EXHIBIT
1
Agreement
2
Contractor’s Bid
• Quotes + Communications
3
Specifications + Drawings
4
Conditions
• General Conditions
• Supplementary Conditions
• Warranty
5
Grant Funding Requirements
• CDBG Specifications

Welmar Group
Rink Board manufacture + installation

TABLE OF CONTENTS

7 pgs
12 pgs
5 pgs
65 pgs
3 pgs
1 pg
43 pgs

Last updated: 3/8/2021
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CITY OF WESTBROOK
CONTRACT + PROJECT MANUAL

EXHIBIT 1 – Agreement
Cornelia Warren Rink + Court
58 Lincoln Street

Welmar Group
Rink Board manufacture + installation

Last updated: 3/8/2021
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FORM OF AGREEMENT BETWEEN OWNER
AND CONTRACTOR FOR CONSTRUCTION
CONTRACT (STIPULATED PRICE)
THIS AGREEMENT is by and between the City of Westbrook (hereafter referred to as “Owner”) and Welmar
Recreational Products, Inc. (Welmar), located at 7018 Wellington Rd 124 S. in Guelph, ON (hereafter referred
to as “Contractor”). Owner and Contractor, in consideration of the mutual covenants hereinafter set forth, agree
as follows:
ARTICLE 1 – WORK
1.

Contractor shall complete all Work at the Cornelia Warren Four Season Rink + Court at 58 Lincoln
Street, Westbrook, Maine as specified or indicated in the Contract Documents. The Work is generally
described in the Estimate (attached) included in Section 2 - Exhibits, respectively, which includes
(but is not limited to):

Supply + install:
• Forum Pro 800S Dasher Board Systems
o 6” wider galvanized steel frames
o All frames welded by CWB certified welders
o Rink size: 180’ x 80’ x 15’ radius
o Board height: 42” from rink slab
o Heavy-duty hardware with hot-dipped galvanized finish
• Gates
o 2 access gates
o 1 machine gate with heavy-duty spring-loaded adjustable castors
o Each gate shall be equipped with an alignment bar at its base;
thresholds to be covered with 1” polyethylene, with fasteners counter
sunk
o Hinges: zinc-plated lift-off hinges with a minimum of 2 per gate
• Cladding
o HDPE/fiberglass in white + blue
o Fasteners: ¼-20 thread cut screws, matched to HDPE/fiberglass
• Safety Netting
o 204’ x 4’ Black Kevlar netting for both ends
o Alum. Safe glazing posts: 42” face plate
o 36” high safety pads at all glass end terminates
• Freight + installation included
ARTICLE 2 – THE PROJECT
2.01

The Project for which the Work under the Contract Documents may be the whole or only part, is
generally described as follows:

Cornelia Warren Four Season Rink + Court
58 Lincoln Street
Westbrook, ME
ARTICLE 3 – RESPONSIBLE PARTIES
3.01

Owner’s Representatives.
A.

Owner designates the individual listed below as its Senior Representative, which individual
has the authority and responsibility for avoiding and resolving disputes under this Contract:
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Welmar Recreational Products
Cornelia Warren Four Season Rink + Court

Updated: March 8, 2021
Page 2

Jerre Bryant, City Administrator
Westbrook City Hall
2 York Street
Westbrook, ME 04092
phone: 207-854-9105
B.

The Engineer of Record is listed below, but the Owner designates for this project the
individual listed below as its Owner’s Representative and Engineer, which individuals have
the authority and responsibility set forth in Section 4 – Conditions of this Contract:

OWNER’S REPRESENTATIVE
Robyn Saunders, Project Manager
Westbrook City Hall
2 York Street
Westbrook, ME 04092
207-233-6305
rsaunders@westbrook.me.us
3.02

ENGINEER OF RECORD
Eric Dudley, P.E., City Engineer
Westbrook Public Services
371 Saco Street
Westbrook, ME 04092
207-854-0660
edudley@westbrook.me.us

Contractor’s Representative. The Project has been designed by the Contractor and/or its designee.
The Contractor designates the individual listed below as its Senior Representative, which has the
authority and responsibility for avoiding and resolving disputes under this Contract, as well as the
authority and responsibility set forth in the General Conditions of this Contract.

Chris Clancy
General Manager
7018 Wellington Rd 124 S.
Guelph, Ont. N1H 6J4
519-763-6633
cclancy@welmargroup.com

Shannon Lang
Controller
7018 Wellington Rd 124 S.
Guelph, Ont. N1H 6J4
519-763-6633 Ext. 226
slang@welmargroup.com

ARTICLE 4 – CONTRACT TIMES
4.01 Time of the Essence
A. All time limits for Milestones, if any, Substantial Completion, Completion and Readiness for final
payment as stated in the Contract Documents are of the essence of the Contract.
4.02 Days to Achieve Substantial Completion and Final Payment
A. The Work for Cornelia Warren Four Season Rink + Court will be substantially completed within
10 weeks of the Notice to Proceed. Construction on this Contract can start no later than May 15,
2021.
4.03 Liquidated Damages
A. Contractor and Owner recognize that time is of the essence of this Agreement and that Owner will
suffer financial loss if the Work is not completed within the times specified in Paragraph 4.02
above, plus any extensions thereof allowed in accordance with the Contract. The parties also
recognize the delays, expense, and difficulties involved in proving in a legal or arbitration
proceeding the actual loss suffered by Owner if the Work is not completed on time. Accordingly,
instead of requiring any such proof, Owner and Contractor agree that as liquidated funds damages
for delay (but not as a penalty), Contractor shall pay Owner $250 for each day that expires after
the times specified in Paragraph 4.02 until the Work is started or completed, that is/are not due to
weather-related delays.
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After Substantial Completion, if Contractor shall neglect, refuse, or fail to complete the remaining
Work within the Contract Time or any proper extension thereof granted by Owner, Contractor
shall pay Owner $250 for each day that expires after the time specified in Paragraph 4.02 for
completion and readiness for final payment until the Work is completed and ready for final
payment.
ARTICLE 5 – CONTRACT PRICE
5.01

Owner shall pay Contractor for completion of the Work in accordance with the Contract Documents
an amount in current funds equal to the sum of the amounts determined pursuant to Paragraphs 5.01.AD:
A. The Unit Price for the Work is presented in Section 2 - Exhibit A – Contractor’s Bid, a Lump
Sum of:
Seventy-three thousand six hundred sixty-eight dollars and no cents

($ 73,668),

with the completion of the Work in accordance with the Contract Documents.
ARTICLE 6 – PAYMENT PROCEDURES
6.01 Submittal and Processing of Payments
A. Contractor shall submit Applications for Payment in accordance with Article 15 of the General
Conditions. Applications for Payment will be processed by Engineer as provided in the General
Conditions.
6.02 Progress Payments; Retainage
A. Owner shall make progress payments on account of the Contract Price on the basis of Contractor’s
Applications for Payment on or about the 1st day of each month during performance of the Work
as provided in Paragraphs 6.02.A.1 and 6.02.A.2 below. All such payments will be measured by
the schedule of values established in the General Conditions (and in the case of Unit Price Work
based on the number of units completed) or, in the event there is no schedule of values, as provided
elsewhere in the Contract:
1.

Progress payments will be made in an amount equal to the percentage indicated below but,
in each case, less the aggregate of payments previously made and less such amounts as
Engineer may determine or Owner may withhold, including but not limited to liquidated
damages, in accordance with the Contract:
a.

90 percent of Work completed (with the balance being retainage). If the Work has been
50 percent completed as determined by the Engineer, and if the character and progress
of the Work have been satisfactory to Owner and Engineer, then as long as the character
and progress of the Work remain satisfactory to Owner and Engineer, there will be no
additional retainage; and

b.

90 percent of cost of materials and equipment not incorporated in the Work (with the
balance being retainage).

6.03 Final Payment
A. Upon Final Completion and acceptance of the Work in accordance with Paragraph 15.06 of the
General Conditions, Owner shall pay the remainder of the Contract Price as recommended by the
Engineer as provided in the General Conditions.
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ARTICLE 7 – CONTRACTOR’S REPRESENTATIONS
7.01

In order to induce Owner to enter into this Agreement, Contractor makes the following representations:
A. Contractor has examined and carefully studied the Contract Documents and the other related data
identified in the Bidding Documents.
B. Contractor has visited the Site and become familiar with and is satisfied as to the general, local,
and Site conditions that may affect cost, progress, and performance of the Work.
C. Contractor is familiar with and is satisfied as to all federal, state, and local Laws and Regulations
that may affect cost, progress, and performance of the Work.
D. Contractor has obtained and carefully studied (or assumes responsibility for doing so) all
additional or supplementary examinations, investigations, explorations, tests, studies, and data
concerning conditions (surface, subsurface, and Underground Facilities) at or contiguous to the
Site which may affect cost, progress, or performance of the Work or which relate to any aspect of
the means, methods, techniques, sequences, and procedures of construction to be employed by
Contractor, including any specific means, methods, techniques, sequences, and procedures of
construction expressly required by the Bidding Documents, and safety precautions and programs
incident thereto.
E. Contractor does not consider that any further examinations, investigations, explorations, tests,
studies, or data are necessary for the performance of the Work at the Contract Price, within the
Contract Times, and in accordance with the other terms and conditions of the Contract
Documents.
F.

Contractor is aware of the general nature of work to be performed by Owner and others at the Site
that relates to the Work as indicated in the Contract Documents.

G. Contractor has correlated the information known to Contractor, information and observations
obtained from visits to the Site, reports and drawings identified in the Contract Documents, and
all additional examinations, investigations, explorations, tests, studies, and data with the Contract
Documents.
H. Contractor has given Architect written notice of all conflicts, errors, ambiguities, or discrepancies
that Contractor has discovered in the Contract Documents, and the written resolution thereof by
Architect is acceptable to Contractor.
I.

The Contract Documents are generally sufficient to indicate and convey understanding of all
terms and conditions for performance and furnishing of the Work.

ARTICLE 8 – CONTRACT DOCUMENTS
8.01 Contents
A. The Contract Documents consist of the following:
1. This Agreement (pages 1 to 7, inclusive)
2. Exhibits to this Agreement (enumerated as follows):
A. Contractor’s Bid (pages 1 to 6, inclusive)
B. Communications between Contractor + City
3. Specifications + Drawings consisting of sheets with each sheet bearing the following project
title(s):
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Cornelia Warren (Four Season Rink), Westbrook, Maine.
30 Lincoln St. 80’ x 180’ Multi-Game Rink.

4. Conditions (as included in the Project Manual)
A. General Conditions
B. Supplementary Conditions
C. Addenda (None)
D. Warranty
5. Bonds (as included in the Project Manual)
A. Performance bond (pages 610-1 to 610-3, inclusive)
B. Payment bond (pages 615-1 to 615-3 inclusive)
6. Post-Award information and forms, which may be delivered or issued on or after the Effective
Date of the Agreement and are as follows:
a. Notice to Proceed (page 550-1, inclusive).
b. Work Change Directives (page 940-1, inclusive).
c. Change Order (page 941-1, inclusive).
B. The documents listed in Paragraph 8.01.A are attached to this Agreement (except as expressly
noted otherwise above).
C. There are no Contract Documents other than those listed above in this Article 8.
D. The Contract Documents may only be amended, modified, or supplemented as provided in
Paragraph 3.2 of the General Conditions.
ARTICLE 9 – MISCELLANEOUS
9.01 Terms
A. Terms used in this Agreement will have the meanings stated in the General Conditions and the
Supplementary Conditions.
9.02 Assignment of Contract
A. Unless expressly agreed to elsewhere in the Contract, no assignment by a party hereto of any
rights under or interests in the Contract will be binding on another party hereto without the written
consent of the party sought to be bound; and, specifically but without limitation, money that may
become due and money that is due may not be assigned without such consent (except to the extent
that the effect of this restriction may be limited by law), and unless specifically stated to the
contrary in any written consent to an assignment, no assignment will release or discharge the
assignor from any duty or responsibility under the Contract Documents.
9.03 Successors and Assigns
A. Owner and Contractor each binds itself, its partners, successors, assigns, and legal representatives
to the other party hereto, its partners, successors, assigns, and legal representatives in respect to
all covenants, agreements, and obligations contained in the Contract Documents.
9.04 Severability
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A. Any provision or part of the Contract Documents held to be void or unenforceable under any Law
or Regulation shall be deemed stricken, and all remaining provisions shall continue to be valid
and binding upon Owner and Contractor, who agree that the Contract Documents shall be
reformed to replace such stricken provision or part thereof with a valid and enforceable provision
that comes as close as possible to expressing the intention of the stricken provision.
9.05 Contractor’s Certifications
A. Contractor certifies that it has not engaged in corrupt, fraudulent, collusive, or coercive practices
in competing for or in executing the Contract. For the purposes of this Paragraph 9.05:

9.06

1.

“corrupt practice” means the offering, giving, receiving, or soliciting of any thing of
value likely to influence the action of a public official in the bidding process or in the
Contract execution:

2.

“fraudulent practice” means an intentional misrepresentation of facts made (a) to
influence the bidding process or the execution of the Contract to the detriment of
Owner, (b) to establish Bid or Contract prices at artificial non-competitive levels, or (c)
to deprive Owner of the benefits of free and open competition;

3.

“collusive practice” means a scheme or arrangement between two or more Bidders,
with or without the knowledge of Owner, a purpose of which is to establish Bid prices
at artificial, non-competitive levels; and

4.

“coercive practice” means harming or threatening to harm, directly or indirectly,
persons or their property to influence their participation in the bidding process or affect
the execution of the Contract.

Other Provisions
A. Owner stipulates that if the General Conditions that are made a part of this Contract are based
on EJCDC ® C-700, Standard General Conditions for the Construction Contract, published by
the Engineers Joint Contract Documents Committee®, and if Owner is the party that has
furnished said General Conditions, then Owner has plainly shown all modifications to the
standard wording of such published document to the Contractor, through a process such as
highlighting or “track changes” (redline/strikeout), or in the Supplementary Conditions.
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IN WITNESS WHEREOF, Owner and Contractor have signed this Agreement. All portions of the Contract
Documents have been signed, initialed, or identified by Owner and Contractor or identified by Engineer on
their behalf.
This Agreement will be effective on ____________________ (second reading + approval of contract by the
Westbrook City Council).
OWNER:

CONTRACTOR:

CITY OF WESTBROOK

WELMAR RECREATIONAL PRODUCTS

Signed: ____________________________________

Signed:_______________________________

By:

Michael Foley

By:

Welmar Group Recreational Products

Title:

City Mayor

Title:

______________________________
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CONTRACT + PROJECT MANUAL

EXHIBIT 2 – Contractor’s Bid
Cornelia Warren Rink + Court
58 Lincoln Street

Welmar Group
Rink Board manufacture + installation
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From:
To:
Subject:
Date:
Attachments:

Chris Clancy
Robyn Saunders; Shannon Lang
RE: Westbrook Maine
Friday, March 5, 2021 5:20:19 PM
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Excellent thank you Robyn.
You have certainly gone above and beyond to help make this happen.
Have a great weekend.

Chris Clancy

7018 Wellington Rd 124 S.
Guelph, Ont. N1H 6J4
Tel: (519) 763-6633 Ext.226   

www.arenaboards.com

“Building Better Boards”     Check out our product catalogue at:
https://www.arenaboards.com/catalogue/

  

       ISO 9001:2015

From: Robyn Saunders <RSaunders@westbrook.me.us>
Sent: March 5, 2021 5:07 PM
To: Chris Clancy <cclancy@welmargroup.com>; Shannon Lang <slang@welmargroup.com>
Subject: RE: Westbrook Maine
Many thanks! You should have the contract on Monday morning!
Thank you so much for your hard work on this the last few days.
Much appreciated,
R
From: Chris Clancy <cclancy@welmargroup.com>
Sent: Friday, March 5, 2021 3:51 PM
To: Robyn Saunders <RSaunders@westbrook.me.us>; Shannon Lang <slang@welmargroup.com>
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Subject: RE: Westbrook Maine
Hi Robyn,
Pls find the warranty document as noted.
Let me know if you have any other questions or concerns. Thanks.

From: Robyn Saunders <RSaunders@westbrook.me.us>
Sent: March 5, 2021 12:11 PM
To: Chris Clancy <cclancy@welmargroup.com>; Shannon Lang <slang@welmargroup.com>
Subject: RE: Westbrook Maine
These revisions would be great, if acceptable to you/Welmar. It solves both the remaining topics
listed in this morning’s email.
From: Chris Clancy <cclancy@welmargroup.com>
Sent: Friday, March 5, 2021 9:42 AM
To: Robyn Saunders <RSaunders@westbrook.me.us>; Shannon Lang <slang@welmargroup.com>
Subject: RE: Westbrook Maine
Hi Robyn,
I have back to back meetings all day today until about 3:30, one is on site.
Are you able to mark up what you see and send it back?
The warranty includes the installation.
Thank you.

From: Robyn Saunders <RSaunders@westbrook.me.us>
Sent: March 5, 2021 9:29 AM
To: Chris Clancy <cclancy@welmargroup.com>; Shannon Lang <slang@welmargroup.com>
Subject: FW: Westbrook Maine
We’re almost there!! Our attorney has two concerns:
1. WARRANTY. The first sentence of the warranty either has too many words or something
missing.
a. Can you take a look and revise specifically for this project?
b. I need to include it as an Exhibit in our contract.
2. SUBROGATION. Does the warranty also apply to the work being done by Welmar’s
subcontractors/NY tradesmen. Please advise.
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From: Chris Clancy <cclancy@welmargroup.com>
Sent: Thursday, March 4, 2021 1:16 PM
To: Robyn Saunders <RSaunders@westbrook.me.us>; Shannon Lang <slang@welmargroup.com>
Subject: RE: Westbrook Maine
Good day Robyn,
Thanks for the emails and your time, please see below in BLUE with the details to the noted items.
Any questions please contact me.
Regards.
From: Robyn Saunders <RSaunders@westbrook.me.us>
Sent: March 4, 2021 10:55 AM
To: Chris Clancy <cclancy@welmargroup.com>; Shannon Lang <slang@welmargroup.com>
Cc: Robyn Saunders <RSaunders@westbrook.me.us>
Subject: RE: Westbrook Maine
Importance: High
Chris: Just heard back from our City Solicitor on your questions raised re: our contract to proceed.
1. LONGER SCHEDULE. I’m going to increase that to 10 weeks, which exceeds the 6 weeks
requested.   Ok sounds good thanks.
2. LIQUIDATED DAMAGES. I’ve gotten approval to remove that from the $250/day penalty from
the contract, as requested. This is great thanks.
3. BONDING. We will need some type of performance guarantee. We understand the difficulty it
would be a Canadian company to get a surety bond in the US, so here are some options:
a. RINK BOARD WARRANTY. Can you forward me the warranty for the rink boards? I
believe it was 10-15 years when I talked with Jim Arnold (our GC before he passed), but
if I could get the specifics in writing on that we can put it in the contract.   The typical
warranty for dasher boards is 1 year, this is stated on our signed quote/contract
agreement with Sport Court on page 4. Maybe he was referring to the life expectancy,
this is typically 20-25 years before major repairs or replacement is required in some
form.
In terms of the performance guarantee, the material is already fabricated and at site
therefore we are really only looking at the installation remaining. An option would
be to hold the remaining 10% NET 30 from the completion of the installation and
walk thru.
b. INSTALLATION PERFORMANCE. Is there a performance guarantee that your
subcontracted tradesmen can provide? I think you mentioned they were out of NY,
perhaps their company has standard language that we could include in the contract
instead.   Our warranty encompasses the installation portion.
c. As long as both the materials (rink boards) + installation (labor/work) can provide
assurances, we can proceed. Do you think you might be able to forward these to me
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to insert in the contract?   Attached is what a typical warranty looks like.
d. Keep in mind, my deadline is tomorrow to finalize the contract. But if I know you are
getting me both of these, I can ask for an extension to Monday to finish up our contract
– in order for us to put this contract in front of our City Council on 3/15/2021.
3. BALANCE. The City advanced $70K for the rink boards to Jim Arnold in Jan 2020. Is there any
way Welmar can credit the City more than ~$18K for the initial deposit? I’m not sure I fully
understand this statement; are you asking us to credit $18k from the original amount of $92k
or from the balance outstanding of $73k?  
We provided very tight pricing to Jim in an attempt to start doing more work with
SportCourt. Our total contract to Jim was for $92,084.00 as you have seen on the signed
quote form, we have received the deposit of $18,416.00 and had an outstanding balance of
$64,458.00 since the material has been on site, then the final 10% on completion of install.
  
I look forward to hearing from you later today or tomorrow, so that I can finalize our contract + put
this in front of the City Council on 3/15/2021.
Many thanks for working with me/the City on these contractual details that I am confident we can
resolve.
R
Robyn Saunders
Project Manager | CITY OF WESTBROOK
Departments of Planning + Engineering
Office: 207-854-0660 ext. 3014
Cell: 207-233-6305
From: Chris Clancy <cclancy@welmargroup.com>
Sent: Monday, March 1, 2021 4:36 PM
To: Robyn Saunders <RSaunders@westbrook.me.us>; Shannon Lang <slang@welmargroup.com>
Subject: RE: Westbrook Maine
Sounds good, thank you.

From: Robyn Saunders <RSaunders@westbrook.me.us>
Sent: March 1, 2021 4:33 PM
To: Chris Clancy <cclancy@welmargroup.com>; Shannon Lang <slang@welmargroup.com>
Subject: RE: Westbrook Maine
I’ll send these off to the City Solicitor now + hope to hear from her tomorrow to see what we can do.
Thanks so much for your responsiveness this week!
Talk soon,
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R
From: Chris Clancy <cclancy@welmargroup.com>
Sent: Monday, March 1, 2021 4:32 PM
To: Robyn Saunders <RSaunders@westbrook.me.us>; Shannon Lang <slang@welmargroup.com>
Subject: RE: Westbrook Maine
Good day Robyn,
I hope all is well with you.
Thanks for the details, please find the following highlighted Standard Contract.
4 weeks after a notice to proceed is a little short for our sub trade. They currently have the
install schedule for April but would need 6 weeks or greater depending on where the install
schedule lands
$250 / day penalty, is this required? The material is already on site and this install will be one
week max, do we really need to have a penalty clause in this situation?
As noted earlier the bonding needs to be removed
In terms of the wage rates I believe we are covered based on the Carpenter and general
laborers wage rates on the form you provided. It appeared to be around $25.75/hr and
$20.98/hr from what I could see.

Please provide your thoughts at your convenience. Thanks.

Chris Clancy

7018 Wellington Rd 124 S.
Guelph, Ont. N1H 6J4
Tel: (519) 763-6633 Ext.226   

www.arenaboards.com

“Building Better Boards”     Check out our product catalogue at:
https://www.arenaboards.com/catalogue/

  

       ISO 9001:2015
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From: Robyn Saunders <RSaunders@westbrook.me.us>
Sent: March 1, 2021 8:14 AM
To: Chris Clancy <cclancy@welmargroup.com>; Shannon Lang <slang@welmargroup.com>
Cc: Robyn Saunders <RSaunders@westbrook.me.us>
Subject: FW: Westbrook Maine
Good morning, Chris + Shannon! Just checking in to see if you/your attorney has any edits on the
proposed contract for the City to consider. I’d like to advance this contract to City Council at the end
of the week, if possible. Please let me know:
If/When the City can anticipate receiving Welmar’s proposed amendments to the contract
If we can meet the deadline of 3/5 for getting this contract in front our City Council on
3/15/2021.
If so, please send contracts updates as soon as possible for our City Solicitor to
review/consider.
If not, the next City Council meeting is 4/5 and has a deadline of 3/26.
From: Robyn Saunders
Sent: Tuesday, February 23, 2021 4:29 PM
To: Chris Clancy <cclancy@welmargroup.com>; Shannon Lang <slang@welmargroup.com>
Cc: Robyn Saunders <RSaunders@westbrook.me.us>
Subject: FW: Westbrook Maine
Unfortunately, the City Solicitor said that both a PO and the Welmar Estimate would only be
appropriate if we were purchasing materials. Because our agreement will include installation, we
should use the City’s standard contract. The City Solicitor will be happy to consider any revisions that
Welmar proposes. So I took a moment to update the contract previously sent along in October 2020.
REVIEW + REVISE CONTRACT LANGUAGE. Would you/Welmar like time to propose
revisions?
NEXT STEPS TO CONTRACT APPROCAL. Once contract revisions are negotiated, we can send
the final agreement to City Council for approval.
This agreement will require two reading by the City Council, which meets the first
Monday of the month (and sometimes the third Monday of the month) – but it must be
put through internal review + approval 10 days prior to the meeting.
This means, for the first reading, I would need to have the City Solicitor review/approve
our revised contract language by:
FRI 3/5/2021 in order to be considered for the City Council meeting on MON
3/15/2021; OR
FRI 3/26/2021 in order to be considered for the City Council meeting on MON
4/1/2021.
The second reading + approval would follow approximately 2 weeks later, before fully
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executing the contract.
Does this sound agreeable? Let me know when I can expect revised contract language for the City
Solicitor to consider. My apologies that this has brought us full circle on the contracting piece, but
I’m glad that we explored all options.
I am in quarantine this week, but available to chat if needed. Many other City Hall employees are in
quarantine this week also, but I’m confident we could make the 3/5 deadline to start the contract
approval process for this important project.
Talk soon,
R
From: Robyn Saunders <RSaunders@westbrook.me.us>
Sent: Wednesday, October 21, 2020 4:40 PM
To: Chris Clancy <cclancy@welmargroup.com>; Shannon Lang <slang@welmargroup.com>
Cc: Robyn Saunders <RSaunders@westbrook.me.us>
Subject: RE: Westbrook Maine
Chris, attached is the draft contract for the City to assume the balance owed for the rink boards. This
agreement is Section 1 of our contract.
Section 2 is the estimate, which will consist of the documents that you sent me last week. I’d also
like to include a warranty + our communication in that section. I’ll send that along in the hard copy
that I’ll mail out to you tomorrow.
The remainder of the contract includes:
Section 3 = drawings + specifications, which I’ll include in the hard copy coming in the mail
because the file is too big for the City’s email server.
Section 4 = general + specific conditions, which are attached – let me know if you/Welmar
has any objection to these or the agreement attached
Section 5 = performance + payment bonds – let me know right away if this is something that
Welmar cannot provide both P+P bonds.
Section 6 = post-award documents, which are attached, but will not likely be needed; it’s
standard to include them for invoicing purposes.
I’m heading home for the night, but will be back in the office all day tomorrow + Friday. Don’t
hesitate to call with any questions. I’m so glad that we are moving forward to directly contract this
work with you/Welmar.
Talk soon,
R
Robyn Saunders
Project Manager
CITY OF WESTBROOK
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Departments of Planning + Engineering

From: Chris Clancy <cclancy@welmargroup.com>
Sent: Monday, October 19, 2020 5:03 PM
To: Robyn Saunders <RSaunders@westbrook.me.us>; Shannon Lang <slang@welmargroup.com>
Subject: RE: Westbrook Maine
HI Robyn,
Thanks for the email and your time. Pls send your draft contract at your convenience.
We are penciling things in for those dates.
We will wait to hear back from you.
Regards,
Chris Clancy

7018 Wellington Rd 124 S. Guelph, Ont. N1H 6J4
Tel: (519) 763-6633 Ext.226   

www.arenaboards.com
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From: Robyn Saunders <RSaunders@westbrook.me.us>
Sent: October 19, 2020 10:07 AM
To: Chris Clancy <cclancy@welmargroup.com>; Shannon Lang <slang@welmargroup.com>
Cc: Robyn Saunders <RSaunders@westbrook.me.us>
Subject: RE: Westbrook Maine
Thanks so much for this! I’ll send draft contract language for you/WelMar to review later this week –
unless WelMar has a contract that you’d like to send us. The City is open to either option for a
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contractual “vehicle”, but unless I hear otherwise, I’ll put a contract together this week for you all to
review ASAP.
As I mentioned on the phone, it would be great if we can agree on contract language by 10/23 so
that I can get the contract in front City Council for preliminary approval (first reading) on 11/2. Then
final approval would come 2 weeks later (second reading of contract) on 11/16.
I’m working simultaneously on the direct contract with the Futsal tile installation company (Asselin
Courts, who also worked with Jim Arnold). We may want to have a conference call with all parties to
ensure that all project aspects are “taken care of” among the three direct contracts that I am
working on:
1. WelMar – rink board manufacture + installation (Dec-Jan)
2. Asselin Courts – Futsal tile delivery + installation (Nov-Dec)
3. S+S Concrete – concrete placement (Oct-Nov)
This project is a high priority for the City + the City Councilors are in favor of direct contracting to
ensure that the rink is constructed. I just have to nail down the details this week (next week at the
latest) to keep things moving.
I look forward to hearing from you! And don’t hesitate to let me know if you need anything from me
or have contract language you’d like us to use to define our contractual relationship.
Thanks,
R

From: Chris Clancy <cclancy@welmargroup.com>
Sent: Friday, October 16, 2020 4:24 PM
To: Robyn Saunders <RSaunders@westbrook.me.us>; Shannon Lang <slang@welmargroup.com>
Subject: RE: Westbrook Maine
HI Robyn,
Sounds good thank you.
No there is still one more invoice required on completion of installation. Below are the 3 noted
payments terms and status:
20% Deposit                                       $18,416.00         PAID IN FULL
70% Material at Site                        $64,458.80           Not paid, payment overdue
10% Completion of Install             $9,208.40             Not Invoiced yet
You have a great weekend as well.
Regards,
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From: Robyn Saunders <RSaunders@westbrook.me.us>
Sent: October 16, 2020 3:53 PM
To: Chris Clancy <cclancy@welmargroup.com>; Shannon Lang <slang@welmargroup.com>
Cc: Robyn Saunders <RSaunders@westbrook.me.us>
Subject: RE: Westbrook Maine
Thanks so much, Chris + Shannon! I appreciate this so much.
As discussed, I’ll get a contract going next week for us to move forward directly.
Can you confirm that the invoice for $64K (and change) will be the final amount that’s due? For
example, does that include the cost for your men to come install the boards? Or will there be
another invoice? Can you let me know how much the total will be that you are looking for from the
City to complete this project as discussed?
Thanks again! I’ll talk with you early next week. Have a great weekend!
R
From: Chris Clancy <cclancy@welmargroup.com>
Sent: Friday, October 16, 2020 3:39 PM
To: Robyn Saunders <RSaunders@westbrook.me.us>; Shannon Lang <slang@welmargroup.com>
Subject: FW: Westbrook Maine
Hi Robyn,
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Thanks for your time on the phone this afternoon.
As promised the following attachments contain our contract details along with payment terms; and
our 2 invoices as noted by Shannon below (deposit is paid in full / we did not receive payment on
the material at site invoice that is overdue).
Please do not hesitate to reach back out to Shannon and I should you have any other questions or
concerns.
Thanks again for your time.
Have a great weekend.

Chris Clancy

7018 Wellington Rd 124 S. Guelph, Ont. N1H 6J4
Tel: (519) 763-6633 Ext.226   
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From: Shannon Lang <slang@welmargroup.com>
Sent: October 16, 2020 1:56 PM
To: Chris Clancy <cclancy@welmargroup.com>
Subject: Westbrook Maine
Hi Chris,
Attached is a copy of the contract with Sport Court New England. Also attached are the two invoices
issued so far.
Invoice # 13207 for the 20% deposit has been paid in full
Invoice # 13269 for 70% material at site is still outstanding
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Best regards,
Shannon Lang, CPA, CMA
Controller
The Welmar Group Mechanical Contractors Inc
Welmar Recreational Products Inc
7018 Wellington Road 124 S
Guelph, Ontario N1H 6J4
519-763-6633 x208

ISO 9001:2015 certified

Page 42 of 284

DASHER BOARD PRICING – Cornelia Warren Outdoor Rink
1. Customer Information
Customer

Owner: City of Westbrook

Location: Westbrook, Maine
Engineer:
Attn: Jim Arnold
Phone: 978-828-9232
Email: jim@sportcourtNE.com
Type of Work: Supplied / Installed Dasher board System
2. Forum Pro 800S Dasher Board Systems
Dasher Board System

Qty

1 system
Forum Pro 800S: 6” wide Galvanized Steel dasher board frames
All frames are welded by our own CWB certified welders.
Anchors: Chemical Anchors into the perimeter slab
Miscellaneous: 1” HDPE shim under anchor’s (6” x 4”)
Extra Stock: 50 pcs of each colour matched HPDE screw
* All hardware shall be heavy-duty quality, with hot dipped galvanized finish.
Hinges shall be adjustable Zinc-platted lift off hinges with a minimum of 2 per gate.
Each man gate shall be equipped with an alignment bar at its base.
Man gates with glazing shall be equipped with an ice side release button; Stainless Steel latches.
High density polyethylene shall be used for all thresholds, with fasteners counter sunk.
Heavy-duty spring loaded adjustable castors to be used on Machine gate wings.

3. Dimensions
Details

Rink Size:
Board Height:
Players boxes:
Penalty boxes:
Timers boxes:

Qty
1 system

180’ x 80’ x 15’ radius
42” from rink slab
N/A
N/A
N/A

4. Gate Details
Gates

Qty

Players Gates: 0 gates @ 30” wide in a straight section
Thresholds height TBD

1system

Access Gates: 2 gate @ 36 and 72” wide in a straight section
Thresholds height TBD
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Machine Gates: 1 @ 8’ wide in a straight section
Threshold 3” high from rink slab, c/w heavy duty casters
Crosswall Gates: 0 gates @ 30” wide in a straight section
Thresholds height TBD
Thresholds on all gates to be covered with 1” polyethylene
5. Cladding
Cladding

High Density Polyethylene (HDPE)/Fiberglass:

Colours from manufacturers standard colour range
Fasteners are ¼-20 thread cut screws, colour matched to the HDPE/Fibreglass

Qty
1 system

Playing Surface: Puckboard 1/4” WHITE Fibreglass

Top Sill 3/4” COLOUR HDPE-UV
Kick Strip 1/4” Yellow Fibreglass

Regulation Gamelines to interrupt the white puckboard vertically.
6. Upper Containment
Safety Netting
All New Black kevlar c/w Roped borders
Regular Alu safe glazing posts; 42” face plate
204’ x 4’ on the end straights/ radii

Qty
1 system

New 36” high safety pads at all glass end terminates
7. Miscellaneous
Miscellaneous

Qty

Rubber flooring: NOT required

1 system

AD Panels: NOT required
Players Benches: NOT required
Coaches walkway: Not required

Installation: Complete installation
Freight: Freight to Westbrook, Maine

Page 2

“Building Better Boards”
Page 44 of 284

PRICE: Supplied / Installed delivered, (any permits, taxes, licenses,
fees are additional to above pricing).

US

$92,084.00

OPTIONS OR ALTERNATES:
Options are in US funds.

Welmar Rec Products_____________________

Signature:

Name (Print)__________________________

Name (Print)__________________________

Date:______________________________________

Date:______________________________________

Signature
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Terms of the Offer
Customer Name:

City of Westbrook

Shipping Address:

Westbrook Maine

BUDGETARY PRICE:

$92,084.00
US funds
Supply / Install

Installation Date:

TBD

Terms of Payment:

20% Deposit
70% Material at site
10% after completion

Lead Time for Delivery:

10-12 weeks from PO

Warranty: 1 year on materials and workmanship provided that vendor shall have no
responsibility for breakage or damage due to improper assembly or disassembly after
initial installation.
Pricing is valid for a period of 60 days. Today being February 24th, 2020.
Until vendor receives payment in full, ownership of all materials supplied by vendor shall remain with vendor,
notwithstanding delivery to purchaser. Purchaser hereby grants vendor an irrevocable power of attorney, coupled with an
interest, to execute any documentation necessary to register notice of vendor’s interest, as aforesaid, in any applicable
municipal, state, or federal registration system, which would or could permit the security, perfection or registration of
vendor’s interest as an unpaid seller or chattel owner.
A clean flat apron around the entire perimeter must be kept for installation with a tolerance of 3/16” over the entire rink
area, including boxes.
Provide a complete set of approved construction plans and permanent reference points for center (both axis points) and
all four radii on site.
Supply permanent power source and lighting for installation.

NOTE: Concrete to be evaluated prior to installation. We have NOT included for repairs to the
concrete that may be required should the slab be in poor quality.
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CITY OF WESTBROOK
CONTRACT + PROJECT MANUAL

EXHIBIT 3 – Specs + Drawings
Cornelia Warren Rink + Court
58 Lincoln Street

Welmar Group
Rink Board manufacture + installation

Last updated: 3/8/2021
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CITY OF WESTBROOK
CONTRACT + PROJECT MANUAL

EXHIBIT 4 – Conditions
Cornelia Warren Rink + Court
58 Lincoln Street

Welmar Group
Rink Board manufacture + installation

Last updated: 3/8/2021
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ARTICLE 1 – DEFINITIONS AND TERMINOLOGY
1.01

Defined Terms
A.

Wherever used in the Bidding Requirements or Contract Documents, a term printed with
initial capital letters, including the term’s singular and plural forms, will have the meaning
indicated in the definitions below. In addition to terms specifically defined, terms with
initial capital letters in the Contract Documents include references to identified articles and
paragraphs, and the titles of other documents or forms.
1.

Addenda—Written or graphic instruments issued prior to the opening of Bids which
clarify, correct, or change the Bidding Requirements or the proposed Contract
Documents.

2.

Agreement—The written instrument, executed by Owner and Contractor, that sets
forth the Contract Price and Contract Times, identifies the parties and the Engineer,
and designates the specific items that are Contract Documents.

3.

Application for Payment—The form acceptable to Engineer which is to be used by
Contractor during the course of the Work in requesting progress or final payments and
which is to be accompanied by such supporting documentation as is required by the
Contract Documents.

4.

Bid—The offer of a Bidder submitted on the prescribed form setting forth the prices
for the Work to be performed.

5.

Bidder—An individual or entity that submits a Bid to Owner.

6.

Bidding Documents—The Bidding Requirements, the proposed Contract Documents,
and all Addenda.

7.

Bidding Requirements—The advertisement or invitation to bid, Instructions to Bidders,
Bid Bond or other Bid security, if any, the Bid Form, and the Bid with any attachments.

8.

Change Order—A document which is signed by Contractor and Owner and authorizes
an addition, deletion, or revision in the Work or an adjustment in the Contract Price or
the Contract Times, or other revision to the Contract, issued on or after the Effective
Date of the Contract.

9.

Change Proposal—A written request by Contractor, duly submitted in compliance with
the procedural requirements set forth herein, seeking an adjustment in Contract Price
or Contract Times, or both; contesting an initial decision by Engineer concerning the
requirements of the Contract Documents or the acceptability of Work under the
Contract Documents; challenging a set-off against payments due; or seeking other
relief with respect to the terms of the Contract.

10. Claim—(a) A demand or assertion by Owner directly to Contractor, duly submitted in
compliance with the procedural requirements set forth herein: seeking an adjustment
of Contract Price or Contract Times, or both; contesting an initial decision by Engineer
concerning the requirements of the Contract Documents or the acceptability of Work
under the Contract Documents; contesting Engineer’s decision regarding a Change
Proposal; seeking resolution of a contractual issue that Engineer has declined to
address; or seeking other relief with respect to the terms of the Contract; or (b) a
demand or assertion by Contractor directly to Owner, duly submitted in compliance
with the procedural requirements set forth herein, contesting Engineer’s decision
regarding a Change Proposal; or seeking resolution of a contractual issue that Engineer
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has declined to address. A demand for money or services by a third party is not a
Claim.
11. Constituent of Concern—Asbestos, petroleum, radioactive materials, polychlorinated
biphenyls (PCBs), hazardous waste, and any substance, product, waste, or other
material of any nature whatsoever that is or becomes listed, regulated, or addressed
pursuant to (a) the Comprehensive Environmental Response, Compensation and
Liability Act, 42 U.S.C. §§9601 et seq. (“CERCLA”); (b) the Hazardous Materials
Transportation Act, 49 U.S.C. §§5101 et seq.; (c) the Resource Conservation and
Recovery Act, 42 U.S.C. §§6901 et seq. (“RCRA”); (d) the Toxic Substances Control Act,
15 U.S.C. §§2601 et seq.; (e) the Clean Water Act, 33 U.S.C. §§1251 et seq.; (f) the
Clean Air Act, 42 U.S.C. §§7401 et seq.; or (g) any other federal, state, or local statute,
law, rule, regulation, ordinance, resolution, code, order, or decree regulating, relating
to, or imposing liability or standards of conduct concerning, any hazardous, toxic, or
dangerous waste, substance, or material.
12. Contract—The entire and integrated written contract between the Owner and
Contractor concerning the Work.
13. Contract Documents—Those items so designated in the Agreement, and which
together comprise the Contract.
14. Contract Price—The money that Owner has agreed to pay Contractor for completion
of the Work in accordance with the Contract Documents. .
15. Contract Times—The number of days or the dates by which Contractor shall: (a)
achieve Milestones, if any; (b) achieve Substantial Completion; and (c) complete the
Work.
16. Contractor—The individual or entity with which Owner has contracted for
performance of the Work.
17. Cost of the Work—See Paragraph 13.01 for definition.
18. Drawings—The part of the Contract that graphically shows the scope, extent, and
character of the Work to be performed by Contractor.
19. Effective Date of the Contract—The date, indicated in the Agreement, on which the
Contract becomes effective.
20. Engineer—The individual or entity named as such in the Agreement.
21. Field Order—A written order issued by Engineer which requires minor changes in the
Work but does not change the Contract Price or the Contract Times.
22. Hazardous Environmental Condition—The presence at the Site of Constituents of
Concern in such quantities or circumstances that may present a danger to persons or
property exposed thereto. The presence at the Site of materials that are necessary for
the execution of the Work, or that are to be incorporated in the Work, and that are
controlled and contained pursuant to industry practices, Laws and Regulations, and
the requirements of the Contract, does not establish a Hazardous Environmental
Condition.
23. Laws and Regulations; Laws or Regulations—Any and all applicable laws, statutes,
rules, regulations, ordinances, codes, and orders of any and all governmental bodies,
agencies, authorities, and courts having jurisdiction.
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24. Liens—Charges, security interests, or encumbrances upon Contract-related funds, real
property, or personal property.
25. Milestone—A principal event in the performance of the Work that the Contract
requires Contractor to achieve by an intermediate completion date or by a time prior
to Substantial Completion of all the Work.
26. Notice of Award—The written notice by Owner to a Bidder of Owner’s acceptance of
the Bid.
27. Notice to Proceed—A written notice by Owner to Contractor fixing the date on which
the Contract Times will commence to run and on which Contractor shall start to
perform the Work.
28. Owner—The individual or entity with which Contractor has contracted regarding the
Work, and which has agreed to pay Contractor for the performance of the Work,
pursuant to the terms of the Contract.
29. Progress Schedule—A schedule, prepared and maintained by Contractor, describing
the sequence and duration of the activities comprising the Contractor’s plan to
accomplish the Work within the Contract Times.
30. Project—The total undertaking to be accomplished for Owner by engineers,
contractors, and others, including planning, study, design, construction, testing,
commissioning, and start-up, and of which the Work to be performed under the
Contract Documents is a part.
31. Project Manual—The written documents prepared for, or made available for,
procuring and constructing the Work, including but not limited to the Bidding
Documents or other construction procurement documents, geotechnical and existing
conditions information, the Agreement, bond forms, General Conditions,
Supplementary Conditions, and Specifications. The contents of the Project Manual
may be bound in one or more volumes.
32. Resident Project Representative—The authorized representative of Engineer assigned
to assist Engineer at the Site. As used herein, the term Resident Project Representative
or “RPR” includes any assistants or field staff of Resident Project Representative.
33. Samples—Physical examples of materials, equipment, or workmanship that are
representative of some portion of the Work and that establish the standards by which
such portion of the Work will be judged.
34. Schedule of Submittals—A schedule, prepared and maintained by Contractor, of
required submittals and the time requirements for Engineer’s review of the submittals
and the performance of related construction activities.
35. Schedule of Values—A schedule, prepared and maintained by Contractor, allocating
portions of the Contract Price to various portions of the Work and used as the basis for
reviewing Contractor’s Applications for Payment.
36. Shop Drawings—All drawings, diagrams, illustrations, schedules, and other data or
information that are specifically prepared or assembled by or for Contractor and
submitted by Contractor to illustrate some portion of the Work. Shop Drawings,
whether approved or not, are not Drawings and are not Contract Documents.
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37. Site—Lands or areas indicated in the Contract Documents as being furnished by Owner
upon which the Work is to be performed, including rights-of-way and easements, and
such other lands furnished by Owner which are designated for the use of Contractor.
38. Specifications—The part of the Contract that consists of written requirements for
materials, equipment, systems, standards, and workmanship as applied to the Work,
and certain administrative requirements and procedural matters applicable to the
Work.
39. Subcontractor—An individual or entity having a direct contract with Contractor or with
any other Subcontractor for the performance of a part of the Work.
40. Substantial Completion—The time at which the Work (or a specified part thereof) has
progressed to the point where, in the opinion of Engineer, the Work (or a specified
part thereof) is sufficiently complete, in accordance with the Contract Documents, so
that the Work (or a specified part thereof) can be utilized for the purposes for which it
is intended. The terms “substantially complete” and “substantially completed” as
applied to all or part of the Work refer to Substantial Completion thereof.
41. Successful Bidder—The Bidder whose Bid the Owner accepts, and to which the Owner
makes an award of contract, subject to stated conditions.
42. Supplementary Conditions—The part of the Contract that amends or supplements
these General Conditions.
43. Supplier—A manufacturer, fabricator, supplier, distributor, materialman, or vendor
having a direct contract with Contractor or with any Subcontractor to furnish materials
or equipment to be incorporated in the Work by Contractor or a Subcontractor.
44. Technical Data—Those items expressly identified as Technical Data in the
Supplementary Conditions, with respect to either (a) subsurface conditions at the Site,
or physical conditions relating to existing surface or subsurface structures at the Site
(except Underground Facilities) or (b) Hazardous Environmental Conditions at the Site.
If no such express identifications of Technical Data have been made with respect to
conditions at the Site, then the data contained in boring logs, recorded measurements
of subsurface water levels, laboratory test results, and other factual, objective
information regarding conditions at the Site that are set forth in any geotechnical or
environmental report prepared for the Project and made available to Contractor are
hereby defined as Technical Data with respect to conditions at the Site under
Paragraphs 5.03, 5.04, and 5.06.
45. Underground Facilities—All underground pipelines, conduits, ducts, cables, wires,
manholes, vaults, tanks, tunnels, or other such facilities or attachments, and any
encasements containing such facilities, including but not limited to those that convey
electricity, gases, steam, liquid petroleum products, telephone or other
communications, fiber optic transmissions, cable television, water, wastewater, storm
water, other liquids or chemicals, or traffic or other control systems.
46. Unit Price Work—Work to be paid for on the basis of unit prices.
47. Work—The entire construction or the various separately identifiable parts thereof
required to be provided under the Contract Documents. Work includes and is the
result of performing or providing all labor, services, and documentation necessary to
produce such construction; furnishing, installing, and incorporating all materials and
equipment into such construction; and may include related services such as testing,
start-up, and commissioning, all as required by the Contract Documents.
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48. Work Change Directive—A written directive to Contractor issued on or after the
Effective Date of the Contract, signed by Owner and recommended by Engineer,
ordering an addition, deletion, or revision in the Work.
1.02

Terminology
A.

The words and terms discussed in the following paragraphs are not defined but, when used
in the Bidding Requirements or Contract Documents, have the indicated meaning.

B.

Intent of Certain Terms or Adjectives:
1.

C.

Day:
1.

D.

The word “day” means a calendar day of 24 hours measured from midnight to the next
midnight.

Defective:
1.

E.

The Contract Documents include the terms “as allowed,” “as approved,” “as ordered,”
“as directed” or terms of like effect or import to authorize an exercise of professional
judgment by Engineer. In addition, the adjectives “reasonable,” “suitable,”
“acceptable,” “proper,” “satisfactory,” or adjectives of like effect or import are used to
describe an action or determination of Engineer as to the Work. It is intended that
such exercise of professional judgment, action, or determination will be solely to
evaluate, in general, the Work for compliance with the information in the Contract
Documents and with the design concept of the Project as a functioning whole as
shown or indicated in the Contract Documents (unless there is a specific statement
indicating otherwise). The use of any such term or adjective is not intended to and
shall not be effective to assign to Engineer any duty or authority to supervise or direct
the performance of the Work, or any duty or authority to undertake responsibility
contrary to the provisions of Article 10 or any other provision of the Contract
Documents.

The word “defective,” when modifying the word “Work,” refers to Work that is
unsatisfactory, faulty, or deficient in that it:
a.

does not conform to the Contract Documents; or

b.

does not meet the requirements of any applicable inspection, reference standard,
test, or approval referred to in the Contract Documents; or

c.

has been damaged prior to Engineer’s recommendation of final payment (unless
responsibility for the protection thereof has been assumed by Owner at
Substantial Completion in accordance with Paragraph 15.03 or 15.04).

Furnish, Install, Perform, Provide:
1.

The word “furnish,” when used in connection with services, materials, or equipment,
shall mean to supply and deliver said services, materials, or equipment to the Site (or
some other specified location) ready for use or installation and in usable or operable
condition.

2.

The word “install,” when used in connection with services, materials, or equipment,
shall mean to put into use or place in final position said services, materials, or
equipment complete and ready for intended use.
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F.

3.

The words “perform” or “provide,” when used in connection with services, materials,
or equipment, shall mean to furnish and install said services, materials, or equipment
complete and ready for intended use.

4.

If the Contract Documents establish an obligation of Contractor with respect to
specific services, materials, or equipment, but do not expressly use any of the four
words “furnish,” “install,” “perform,” or “provide,” then Contractor shall furnish and
install said services, materials, or equipment complete and ready for intended use.

Unless stated otherwise in the Contract Documents, words or phrases that have a wellknown technical or construction industry or trade meaning are used in the Contract
Documents in accordance with such recognized meaning.

ARTICLE 2 – PRELIMINARY MATTERS
2.01

2.02

2.03

Delivery of Bonds and Evidence of Insurance
A.

Bonds: When Contractor delivers the executed counterparts of the Agreement to Owner,
Contractor shall also deliver to Owner such bonds as Contractor may be required to furnish.

B.

Evidence of Contractor’s Insurance: When Contractor delivers the executed counterparts of
the Agreement to Owner, Contractor shall also deliver to Owner, with copies to each
named insured and additional insured (as identified in the Supplementary Conditions or
elsewhere in the Contract), the certificates and other evidence of insurance required to be
provided by Contractor in accordance with Article 6.

C.

Evidence of Owner’s Insurance: After receipt of the executed counterparts of the
Agreement and all required bonds and insurance documentation, Owner shall promptly
deliver to Contractor, with copies to each named insured and additional insured (as
identified in the Supplementary Conditions or otherwise), the certificates and other
evidence of insurance required to be provided by Owner under Article 6.

Copies of Documents
A.

Owner shall furnish to Contractor four printed copies of the Contract (including one fully
executed counterpart of the Agreement), and one copy in electronic portable document
format (PDF). Additional printed copies will be furnished upon request at the cost of
reproduction.

B.

Owner shall maintain and safeguard at least one original printed record version of the
Contract, including Drawings and Specifications signed and sealed by Engineer and other
design professionals. Owner shall make such original printed record version of the Contract
available to Contractor for review. Owner may delegate the responsibilities under this
provision to Engineer.

Before Starting Construction
A.

Preliminary Schedules: Within 10 days after the Effective Date of the Contract (or as
otherwise specifically required by the Contract Documents), Contractor shall submit to
Engineer for timely review:
1.

a preliminary Progress Schedule indicating the times (numbers of days or dates) for
starting and completing the various stages of the Work, including any Milestones
specified in the Contract;

2.

a preliminary Schedule of Submittals; and
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3.

2.04

2.05

Preconstruction Conference; Designation of Authorized Representatives
A.

Before any Work at the Site is started, a conference attended by Owner, Contractor,
Engineer, and others as appropriate will be held to establish a working understanding
among the parties as to the Work and to discuss the schedules referred to in Paragraph
2.03.A, procedures for handling Shop Drawings, Samples, and other submittals, processing
Applications for Payment, electronic or digital transmittals, and maintaining required
records.

B.

At this conference Owner and Contractor each shall designate, in writing, a specific
individual to act as its authorized representative with respect to the services and
responsibilities under the Contract. Such individuals shall have the authority to transmit
and receive information, render decisions relative to the Contract, and otherwise act on
behalf of each respective party.

Initial Acceptance of Schedules
A.

2.06

a preliminary Schedule of Values for all of the Work which includes quantities and
prices of items which when added together equal the Contract Price and subdivides
the Work into component parts in sufficient detail to serve as the basis for progress
payments during performance of the Work. Such prices will include an appropriate
amount of overhead and profit applicable to each item of Work.

At least 10 days before submission of the first Application for Payment a conference,
attended by Contractor, Engineer, and others as appropriate, will be held to review for
acceptability to Engineer as provided below the schedules submitted in accordance with
Paragraph 2.03.A. Contractor shall have an additional 10 days to make corrections and
adjustments and to complete and resubmit the schedules. No progress payment shall be
made to Contractor until acceptable schedules are submitted to Engineer.
1.

The Progress Schedule will be acceptable to Engineer if it provides an orderly
progression of the Work to completion within the Contract Times. Such acceptance
will not impose on Engineer responsibility for the Progress Schedule, for sequencing,
scheduling, or progress of the Work, nor interfere with or relieve Contractor from
Contractor’s full responsibility therefor.

2.

Contractor’s Schedule of Submittals will be acceptable to Engineer if it provides a
workable arrangement for reviewing and processing the required submittals.

3.

Contractor’s Schedule of Values will be acceptable to Engineer as to form and
substance if it provides a reasonable allocation of the Contract Price to the component
parts of the Work.

Electronic Transmittals
A.

Except as otherwise stated elsewhere in the Contract, the Owner, Engineer, and Contractor
may transmit, and shall accept, Project-related correspondence, text, data, documents,
drawings, information, and graphics, including but not limited to Shop Drawings and other
submittals, in electronic media or digital format, either directly, or through access to a
secure Project website.

B.

If the Contract does not establish protocols for electronic or digital transmittals, then
Owner, Engineer, and Contractor shall jointly develop such protocols.

C.

When transmitting items in electronic media or digital format, the transmitting party makes
no representations as to long term compatibility, usability, or readability of the items
resulting from the recipient’s use of software application packages, operating systems, or
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computer hardware differing from those used in the drafting or transmittal of the items, or
from those established in applicable transmittal protocols.
ARTICLE 3 – DOCUMENTS: INTENT, REQUIREMENTS, REUSE
3.01

3.02

Intent
A.

The Contract Documents are complementary; what is required by one is as binding as if
required by all.

B.

It is the intent of the Contract Documents to describe a functionally complete project (or
part thereof) to be constructed in accordance with the Contract Documents.

C.

Unless otherwise stated in the Contract Documents, if there is a discrepancy between the
electronic or digital versions of the Contract Documents (including any printed copies
derived from such electronic or digital versions) and the printed record version, the printed
record version shall govern.

D.

The Contract supersedes prior negotiations, representations, and agreements, whether
written or oral.

E.

Engineer will issue clarifications and interpretations of the Contract Documents as provided
herein.

Reference Standards
A.

3.03

Standards Specifications, Codes, Laws and Regulations
1.

Reference in the Contract Documents to standard specifications, manuals, reference
standards, or codes of any technical society, organization, or association, or to Laws or
Regulations, whether such reference be specific or by implication, shall mean the
standard specification, manual, reference standard, code, or Laws or Regulations in
effect at the time of opening of Bids (or on the Effective Date of the Contract if there
were no Bids), except as may be otherwise specifically stated in the Contract
Documents.

2.

No provision of any such standard specification, manual, reference standard, or code,
or any instruction of a Supplier, shall be effective to change the duties or
responsibilities of Owner, Contractor, or Engineer, or any of their subcontractors,
consultants, agents, or employees, from those set forth in the part of the Contract
Documents prepared by or for Engineer. No such provision or instruction shall be
effective to assign to Owner, Engineer, or any of their officers, directors, members,
partners, employees, agents, consultants, or subcontractors, any duty or authority to
supervise or direct the performance of the Work or any duty or authority to undertake
responsibility inconsistent with the provisions of the part of the Contract Documents
prepared by or for Engineer.

Reporting and Resolving Discrepancies
A.

Reporting Discrepancies:
1.

Contractor’s Verification of Figures and Field Measurements: Before undertaking each
part of the Work, Contractor shall carefully study the Contract Documents, and check
and verify pertinent figures and dimensions therein, particularly with respect to
applicable field measurements. Contractor shall promptly report in writing to Engineer
any conflict, error, ambiguity, or discrepancy that Contractor discovers, or has actual
knowledge of, and shall not proceed with any Work affected thereby until the conflict,
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error, ambiguity, or discrepancy is resolved, by a clarification or interpretation by
Engineer, or by an amendment or supplement to the Contract Documents issued
pursuant to Paragraph 11.01.

B.

2.

Contractor’s Review of Contract Documents: If, before or during the performance of
the Work, Contractor discovers any conflict, error, ambiguity, or discrepancy within
the Contract Documents, or between the Contract Documents and (a) any applicable
Law or Regulation, (b) actual field conditions, (c) any standard specification, manual,
reference standard, or code, or (d) any instruction of any Supplier, then Contractor
shall promptly report it to Engineer in writing. Contractor shall not proceed with the
Work affected thereby (except in an emergency as required by Paragraph 7.15) until
the conflict, error, ambiguity, or discrepancy is resolved, by a clarification or
interpretation by Engineer, or by an amendment or supplement to the Contract
Documents issued pursuant to Paragraph 11.01.

3.

Contractor shall not be liable to Owner or Engineer for failure to report any conflict,
error, ambiguity, or discrepancy in the Contract Documents unless Contractor had
actual knowledge thereof.

Resolving Discrepancies:
1.

3.04

Except as may be otherwise specifically stated in the Contract Documents, the
provisions of the part of the Contract Documents prepared by or for Engineer shall
take precedence in resolving any conflict, error, ambiguity, or discrepancy between
such provisions of the Contract Documents and:
a.

the provisions of any standard specification, manual, reference standard, or code,
or the instruction of any Supplier (whether or not specifically incorporated by
reference as a Contract Document); or

b.

the provisions of any Laws or Regulations applicable to the performance of the
Work (unless such an interpretation of the provisions of the Contract Documents
would result in violation of such Law or Regulation).

Requirements of the Contract Documents
A.

During the performance of the Work and until final payment, Contractor and Owner shall
submit to the Engineer all matters in question concerning the requirements of the Contract
Documents (sometimes referred to as requests for information or interpretation—RFIs), or
relating to the acceptability of the Work under the Contract Documents, as soon as possible
after such matters arise. Engineer will be the initial interpreter of the requirements of the
Contract Documents, and judge of the acceptability of the Work thereunder.

B.

Engineer will, with reasonable promptness, render a written clarification, interpretation, or
decision on the issue submitted, or initiate an amendment or supplement to the Contract
Documents. Engineer’s written clarification, interpretation, or decision will be final and
binding on Contractor, unless it appeals by submitting a Change Proposal, and on Owner,
unless it appeals by filing a Claim.

C.

If a submitted matter in question concerns terms and conditions of the Contract
Documents that do not involve (1) the performance or acceptability of the Work under the
Contract Documents, (2) the design (as set forth in the Drawings, Specifications, or
otherwise), or (3) other engineering or technical matters, then Engineer will promptly give
written notice to Owner and Contractor that Engineer is unable to provide a decision or
interpretation. If Owner and Contractor are unable to agree on resolution of such a matter
in question, either party may pursue resolution as provided in Article 12.
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3.05

Reuse of Documents
A.

B.

Contractor and its Subcontractors and Suppliers shall not:
1.

have or acquire any title to or ownership rights in any of the Drawings, Specifications,
or other documents (or copies of any thereof) prepared by or bearing the seal of
Engineer or its consultants, including electronic media editions, or reuse any such
Drawings, Specifications, other documents, or copies thereof on extensions of the
Project or any other project without written consent of Owner and Engineer and
specific written verification or adaptation by Engineer; or

2.

have or acquire any title or ownership rights in any other Contract Documents, reuse
any such Contract Documents for any purpose without Owner’s express written
consent, or violate any copyrights pertaining to such Contract Documents.

The prohibitions of this Paragraph 3.05 will survive final payment, or termination of the
Contract. Nothing herein shall preclude Contractor from retaining copies of the Contract
Documents for record purposes.

ARTICLE 4 – COMMENCEMENT AND PROGRESS OF THE WORK
4.01

Commencement of Contract Times; Notice to Proceed
A.

4.02

4.03

Starting the Work
A.

Contractor shall start to perform the Work on the date when the Contract Times
commence to run. No Work shall be done at the Site prior to such date.

B.

Add the following: Once work commences, the Contractor shall not leave the site for more
than one (1) week without written approval from the Owner.

Reference Points
A.

4.04

The Contract Times will commence to run on the thirtieth day after the Effective Date of
the Contract or, if a Notice to Proceed is given, on the day indicated in the Notice to
Proceed. A Notice to Proceed may be given at any time within 30 days after the Effective
Date of the Contract. In no event will the Contract Times commence to run later than the
sixtieth day after the day of Bid opening or the thirtieth day after the Effective Date of the
Contract, whichever date is earlier.

Owner shall provide engineering surveys to establish reference points for construction
which in Engineer’s judgment are necessary to enable Contractor to proceed with the
Work. Contractor shall be responsible for laying out the Work, shall protect and preserve
the established reference points and property monuments, and shall make no changes or
relocations without the prior written approval of Owner. Contractor shall report to
Engineer whenever any reference point or property monument is lost or destroyed or
requires relocation because of necessary changes in grades or locations, and shall be
responsible for the accurate replacement or relocation of such reference points or property
monuments by professionally qualified personnel.

Progress Schedule
A.

Contractor shall adhere to the Progress Schedule established in accordance with Paragraph
2.05 as it may be adjusted from time to time as provided below.
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B.

4.05

1.

Contractor shall submit to Engineer for acceptance (to the extent indicated in
Paragraph 2.05) proposed adjustments in the Progress Schedule that will not result in
changing the Contract Times.

2.

Proposed adjustments in the Progress Schedule that will change the Contract Times
shall be submitted in accordance with the requirements of Article 11.

Contractor shall carry on the Work and adhere to the Progress Schedule during all disputes
or disagreements with Owner. No Work shall be delayed or postponed pending resolution
of any disputes or disagreements, or during any appeal process, except as permitted by
Paragraph 16.04, or as Owner and Contractor may otherwise agree in writing.

Delays in Contractor’s Progress
A.

If Owner, Engineer, or anyone for whom Owner is responsible, delays, disrupts, or
interferes with the performance or progress of the Work, then Contractor shall be entitled
to an equitable adjustment in the Contract Times and Contract Price. Contractor’s
entitlement to an adjustment of the Contract Times is conditioned on such adjustment
being essential to Contractor’s ability to complete the Work within the Contract Times.

B.

Contractor shall not be entitled to an adjustment in Contract Price or Contract Times for
delay, disruption, or interference caused by or within the control of Contractor. Delay,
disruption, and interference attributable to and within the control of a Subcontractor or
Supplier shall be deemed to be within the control of Contractor.

C.

If Contractor’s performance or progress is delayed, disrupted, or interfered with by
unanticipated causes not the fault of and beyond the control of Owner, Contractor, and
those for which they are responsible, then Contractor shall be entitled to an equitable
adjustment in Contract Times. Contractor’s entitlement to an adjustment of the Contract
Times is conditioned on such adjustment being essential to Contractor’s ability to complete
the Work within the Contract Times. Such an adjustment shall be Contractor’s sole and
exclusive remedy for the delays, disruption, and interference described in this paragraph.
Causes of delay, disruption, or interference that may give rise to an adjustment in Contract
Times under this paragraph include but are not limited to the following:
1.

severe and unavoidable natural catastrophes such as fires, floods, epidemics, and
earthquakes;

2.

abnormal weather conditions;

3.

acts or failures to act of utility owners (other than those performing other work at or
adjacent to the Site by arrangement with the Owner, as contemplated in Article 8);
and

4.

acts of war or terrorism.

D.

Delays, disruption, and interference to the performance or progress of the Work resulting
from the existence of a differing subsurface or physical condition, an Underground Facility
that was not shown or indicated by the Contract Documents, or not shown or indicated
with reasonable accuracy, and those resulting from Hazardous Environmental Conditions,
are governed by Article 5.

E.

Paragraph 8.03 governs delays, disruption, and interference to the performance or
progress of the Work resulting from the performance of certain other work at or adjacent
to the Site.
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F.

Contractor shall not be entitled to an adjustment in Contract Price or Contract Times for
any delay, disruption, or interference if such delay is concurrent with a delay, disruption, or
interference caused by or within the control of Contractor.

G.

Contractor must submit any Change Proposal seeking an adjustment in Contract Price or
Contract Times under this paragraph within 30 days of the commencement of the delaying,
disrupting, or interfering event.

ARTICLE 5 – AVAILABILITY OF LANDS; SUBSURFACE AND PHYSICAL CONDITIONS; HAZARDOUS
ENVIRONMENTAL CONDITIONS
5.01

5.02

Availability of Lands
A.

Owner shall furnish the Site. Owner shall notify Contractor of any encumbrances or
restrictions not of general application but specifically related to use of the Site with which
Contractor must comply in performing the Work.

B.

Upon reasonable written request, Owner shall furnish Contractor with a current statement
of record legal title and legal description of the lands upon which permanent improvements
are to be made and Owner’s interest therein as necessary for giving notice of or filing a
mechanic’s or construction lien against such lands in accordance with applicable Laws and
Regulations.

C.

Contractor shall provide for all additional lands and access thereto that may be required for
temporary construction facilities or storage of materials and equipment.

Use of Site and Other Areas
A.

Limitation on Use of Site and Other Areas:
1.

Contractor shall confine construction equipment, temporary construction facilities, the
storage of materials and equipment, and the operations of workers to the Site,
adjacent areas that Contractor has arranged to use through construction easements or
otherwise, and other adjacent areas permitted by Laws and Regulations, and shall not
unreasonably encumber the Site and such other adjacent areas with construction
equipment or other materials or equipment. Contractor shall assume full responsibility
for (a) damage to the Site; (b) damage to any such other adjacent areas used for
Contractor’s operations; (c) damage to any other adjacent land or areas; and (d) for
injuries and losses sustained by the owners or occupants of any such land or areas;
provided that such damage or injuries result from the performance of the Work or
from other actions or conduct of the Contractor or those for which Contractor is
responsible.

2.

If a damage or injury claim is made by the owner or occupant of any such land or area
because of the performance of the Work, or because of other actions or conduct of
the Contractor or those for which Contractor is responsible, Contractor shall (a) take
immediate corrective or remedial action as required by Paragraph 7.12, or otherwise;
(b) promptly attempt to settle the claim as to all parties through negotiations with
such owner or occupant, or otherwise resolve the claim by arbitration or other dispute
resolution proceeding, or at law; and (c) to the fullest extent permitted by Laws and
Regulations, indemnify and hold harmless Owner and Engineer, and the officers,
directors, members, partners, employees, agents, consultants and subcontractors of
each and any of them from and against any such claim, and against all costs, losses,
and damages (including but not limited to all fees and charges of engineers, architects,
attorneys, and other professionals and all court or arbitration or other dispute
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resolution costs) arising out of or relating to any claim or action, legal or equitable,
brought by any such owner or occupant against Owner, Engineer, or any other party
indemnified hereunder to the extent caused directly or indirectly, in whole or in part
by, or based upon, Contractor’s performance of the Work, or because of other actions
or conduct of the Contractor or those for which Contractor is responsible.

5.03

B.

Removal of Debris During Performance of the Work: During the progress of the Work the
Contractor shall keep the Site and other adjacent areas free from accumulations of waste
materials, rubbish, and other debris. Removal and disposal of such waste materials,
rubbish, and other debris shall conform to applicable Laws and Regulations.

C.

Cleaning: Prior to Substantial Completion of the Work Contractor shall clean the Site and
the Work and make it ready for utilization by Owner. At the completion of the Work
Contractor shall remove from the Site and adjacent areas all tools, appliances, construction
equipment and machinery, and surplus materials and shall restore to original condition all
property not designated for alteration by the Contract Documents.

D.

Loading of Structures: Contractor shall not load nor permit any part of any structure to be
loaded in any manner that will endanger the structure, nor shall Contractor subject any
part of the Work or adjacent structures or land to stresses or pressures that will endanger
them.

Subsurface and Physical Conditions
A.

B.

Reports and Drawings: The Supplementary Conditions identify:
1.

those reports known to Owner of explorations and tests of subsurface conditions at or
adjacent to the Site;

2.

those drawings known to Owner of physical conditions relating to existing surface or
subsurface structures at the Site (except Underground Facilities); and

3.

Technical Data contained in such reports and drawings.

Reliance by Contractor on Technical Data Authorized: Contractor may rely upon the
accuracy of the Technical Data expressly identified in the Supplementary Conditions with
respect to such reports and drawings, but such reports and drawings are not Contract
Documents. If no such express identification has been made, then Contractor may rely
upon the accuracy of the Technical Data (as defined in Article 1) contained in any
geotechnical or environmental report prepared for the Project and made available to
Contractor. Except for such reliance on Technical Data, Contractor may not rely upon or
make any claim against Owner or Engineer, or any of their officers, directors, members,
partners, employees, agents, consultants, or subcontractors, with respect to:
1.

the completeness of such reports and drawings for Contractor’s purposes, including,
but not limited to, any aspects of the means, methods, techniques, sequences, and
procedures of construction to be employed by Contractor, and safety precautions and
programs incident thereto; or

2.

other data, interpretations, opinions, and information contained in such reports or
shown or indicated in such drawings; or

3.

any Contractor interpretation of or conclusion drawn from any Technical Data or any
such other data, interpretations, opinions, or information.
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5.04

Differing Subsurface or Physical Conditions
A.

Notice by Contractor: If Contractor believes that any subsurface or physical condition that is
uncovered or revealed at the Site either:
1.

is of such a nature as to establish that any Technical Data on which Contractor is
entitled to rely as provided in Paragraph 5.03 is materially inaccurate; or

2.

is of such a nature as to require a change in the Drawings or Specifications; or

3.

differs materially from that shown or indicated in the Contract Documents; or

4.

is of an unusual nature, and differs materially from conditions ordinarily encountered
and generally recognized as inherent in work of the character provided for in the
Contract Documents;

then Contractor shall, promptly after becoming aware thereof and before further
disturbing the subsurface or physical conditions or performing any Work in connection
therewith (except in an emergency as required by Paragraph 7.15), notify Owner and
Engineer in writing about such condition. Contractor shall not further disturb such
condition or perform any Work in connection therewith (except with respect to an
emergency) until receipt of a written statement permitting Contractor to do so.
B.

Engineer’s Review: After receipt of written notice as required by the preceding paragraph,
Engineer will promptly review the subsurface or physical condition in question; determine
the necessity of Owner’s obtaining additional exploration or tests with respect to the
condition; conclude whether the condition falls within any one or more of the differing site
condition categories in Paragraph 5.04.A above; obtain any pertinent cost or schedule
information from Contractor; prepare recommendations to Owner regarding the
Contractor’s resumption of Work in connection with the subsurface or physical condition in
question and the need for any change in the Drawings or Specifications; and advise Owner
in writing of Engineer’s findings, conclusions, and recommendations.

C.

Owner’s Statement to Contractor Regarding Site Condition: After receipt of Engineer’s
written findings, conclusions, and recommendations, Owner shall issue a written statement
to Contractor (with a copy to Engineer) regarding the subsurface or physical condition in
question, addressing the resumption of Work in connection with such condition, indicating
whether any change in the Drawings or Specifications will be made, and adopting or
rejecting Engineer’s written findings, conclusions, and recommendations, in whole or in
part.

D.

Possible Price and Times Adjustments:
1.

Contractor shall be entitled to an equitable adjustment in Contract Price or Contract
Times, or both, to the extent that the existence of a differing subsurface or physical
condition, or any related delay, disruption, or interference, causes an increase or
decrease in Contractor’s cost of, or time required for, performance of the Work;
subject, however, to the following:
a.

such condition must fall within any one or more of the categories described in
Paragraph 5.04.A;

b.

with respect to Work that is paid for on a unit price basis, any adjustment in
Contract Price will be subject to the provisions of Paragraph 13.03; and,
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c.

2.

5.05

Contractor’s entitlement to an adjustment of the Contract Times is conditioned
on such adjustment being essential to Contractor’s ability to complete the Work
within the Contract Times.

Contractor shall not be entitled to any adjustment in the Contract Price or Contract
Times with respect to a subsurface or physical condition if:
a.

Contractor knew of the existence of such condition at the time Contractor made a
commitment to Owner with respect to Contract Price and Contract Times by the
submission of a Bid or becoming bound under a negotiated contract, or
otherwise; or

b.

the existence of such condition reasonably could have been discovered or
revealed as a result of any examination, investigation, exploration, test, or study
of the Site and contiguous areas expressly required by the Bidding Requirements
or Contract Documents to be conducted by or for Contractor prior to Contractor’s
making such commitment; or

c.

Contractor failed to give the written notice as required by Paragraph 5.04.A.

3.

If Owner and Contractor agree regarding Contractor’s entitlement to and the amount
or extent of any adjustment in the Contract Price or Contract Times, or both, then any
such adjustment shall be set forth in a Change Order.

4.

Contractor may submit a Change Proposal regarding its entitlement to or the amount
or extent of any adjustment in the Contract Price or Contract Times, or both, no later
than 30 days after Owner’s issuance of the Owner’s written statement to Contractor
regarding the subsurface or physical condition in question.

Underground Facilities
A.

B.

Contractor’s Responsibilities: The information and data shown or indicated in the Contract
Documents with respect to existing Underground Facilities at or adjacent to the Site is
based on information and data furnished to Owner or Engineer by the owners of such
Underground Facilities, including Owner, or by others. Unless it is otherwise expressly
provided in the Supplementary Conditions:
1.

Owner and Engineer do not warrant or guarantee the accuracy or completeness of any
such information or data provided by others; and

2.

the cost of all of the following will be included in the Contract Price, and Contractor
shall have full responsibility for:
a.

reviewing and checking all information and data regarding existing Underground
Facilities at the Site;

b.

locating all Underground Facilities shown or indicated in the Contract Documents
as being at the Site;

c.

coordination of the Work with the owners (including Owner) of such
Underground Facilities, during construction; and

d.

the safety and protection of all existing Underground Facilities at the Site, and
repairing any damage thereto resulting from the Work.

Notice by Contractor: If Contractor believes that an Underground Facility that is uncovered
or revealed at the Site was not shown or indicated in the Contract Documents, or was not
shown or indicated with reasonable accuracy, then Contractor shall, promptly after
EJCDC® C-700 (Rev. 1), Standard General Conditions of the Construction Contract.
Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
Page 15 of 65

Page 78 of 284

becoming aware thereof and before further disturbing conditions affected thereby or
performing any Work in connection therewith (except in an emergency as required by
Paragraph 7.15), identify the owner of such Underground Facility and give written notice to
that owner and to Owner and Engineer.
C.

Engineer’s Review: Engineer will promptly review the Underground Facility and conclude
whether such Underground Facility was not shown or indicated in the Contract Documents,
or was not shown or indicated with reasonable accuracy; obtain any pertinent cost or
schedule information from Contractor; prepare recommendations to Owner regarding the
Contractor’s resumption of Work in connection with the Underground Facility in question;
determine the extent, if any, to which a change is required in the Drawings or Specifications
to reflect and document the consequences of the existence or location of the Underground
Facility; and advise Owner in writing
of Engineer’s findings, conclusions, and
recommendations. During such time, Contractor shall be responsible for the safety and
protection of such Underground Facility.

D.

Owner’s Statement to Contractor Regarding Underground Facility: After receipt of
Engineer’s written findings, conclusions, and recommendations, Owner shall issue a written
statement to Contractor (with a copy to Engineer) regarding the Underground Facility in
question, addressing the resumption of Work in connection with such Underground Facility,
indicating whether any change in the Drawings or Specifications will be made, and adopting
or rejecting Engineer’s written findings, conclusions, and recommendations in whole or in
part.

E.

Possible Price and Times Adjustments:
1.

Contractor shall be entitled to an equitable adjustment in the Contract Price or
Contract Times, or both, to the extent that any existing Underground Facility at the
Site that was not shown or indicated in the Contract Documents, or was not shown or
indicated with reasonable accuracy, or any related delay, disruption, or interference,
causes an increase or decrease in Contractor’s cost of, or time required for,
performance of the Work; subject, however, to the following:
a.

Contractor did not know of and could not reasonably have been expected to be
aware of or to have anticipated the existence or actual location of the
Underground Facility in question;

b.

With respect to Work that is paid for on a unit price basis, any adjustment in
Contract Price will be subject to the provisions of Paragraph 13.03;

c.

Contractor’s entitlement to an adjustment of the Contract Times is conditioned
on such adjustment being essential to Contractor’s ability to complete the Work
within the Contract Times; and

d.

Contractor gave the notice required in Paragraph 5.05.B.

2.

If Owner and Contractor agree regarding Contractor’s entitlement to and the amount
or extent of any adjustment in the Contract Price or Contract Times, or both, then any
such adjustment shall be set forth in a Change Order.

3.

Contractor may submit a Change Proposal regarding its entitlement to or the amount
or extent of any adjustment in the Contract Price or Contract Times, or both, no later
than 30 days after Owner’s issuance of the Owner’s written statement to Contractor
regarding the Underground Facility in question.
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5.06

Hazardous Environmental Conditions at Site
A.

B.

Reports and Drawings: The Supplementary Conditions identify:
1.

those reports and drawings known to Owner relating to Hazardous Environmental
Conditions that have been identified at or adjacent to the Site; and

2.

Technical Data contained in such reports and drawings.

Reliance by Contractor on Technical Data Authorized: Contractor may rely upon the
accuracy of the Technical Data expressly identified in the Supplementary Conditions with
respect to such reports and drawings, but such reports and drawings are not Contract
Documents. If no such express identification has been made, then Contractor may rely on
the accuracy of the Technical Data (as defined in Article 1) contained in any geotechnical or
environmental report prepared for the Project and made available to Contractor. Except for
such reliance on Technical Data, Contractor may not rely upon or make any claim against
Owner or Engineer, or any of their officers, directors, members, partners, employees,
agents, consultants, or subcontractors with respect to:
1.

the completeness of such reports and drawings for Contractor’s purposes, including,
but not limited to, any aspects of the means, methods, techniques, sequences and
procedures of construction to be employed by Contractor and safety precautions and
programs incident thereto; or

2.

other data, interpretations, opinions and information contained in such reports or
shown or indicated in such drawings; or

3.

any Contractor interpretation of or conclusion drawn from any Technical Data or any
such other data, interpretations, opinions or information.

C.

Contractor shall not be responsible for removing or remediating any Hazardous
Environmental Condition encountered, uncovered, or revealed at the Site unless such
removal or remediation is expressly identified in the Contract Documents to be within the
scope of the Work.

D.

Contractor shall be responsible for controlling, containing, and duly removing all
Constituents of Concern brought to the Site by Contractor, Subcontractors, Suppliers, or
anyone else for whom Contractor is responsible, and for any associated costs; and for the
costs of removing and remediating any Hazardous Environmental Condition created by the
presence of any such Constituents of Concern.

E.

If Contractor encounters, uncovers, or reveals a Hazardous Environmental Condition whose
removal or remediation is not expressly identified in the Contract Documents as being
within the scope of the Work, or if Contractor or anyone for whom Contractor is
responsible creates a Hazardous Environmental Condition, then Contractor shall
immediately: (1) secure or otherwise isolate such condition; (2) stop all Work in connection
with such condition and in any area affected thereby (except in an emergency as required
by Paragraph 7.15); and (3) notify Owner and Engineer (and promptly thereafter confirm
such notice in writing). Owner shall promptly consult with Engineer concerning the
necessity for Owner to retain a qualified expert to evaluate such condition or take
corrective action, if any. Promptly after consulting with Engineer, Owner shall take such
actions as are necessary to permit Owner to timely obtain required permits and provide
Contractor the written notice required by Paragraph 5.06.F. If Contractor or anyone for
whom Contractor is responsible created the Hazardous Environmental Condition in
question, then Owner may remove and remediate the Hazardous Environmental Condition,
and impose a set-off against payments to account for the associated costs.
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F.

Contractor shall not resume Work in connection with such Hazardous Environmental
Condition or in any affected area until after Owner has obtained any required permits
related thereto, and delivered written notice to Contractor either (1) specifying that such
condition and any affected area is or has been rendered safe for the resumption of Work,
or (2) specifying any special conditions under which such Work may be resumed safely.

G.

If Owner and Contractor cannot agree as to entitlement to or on the amount or extent, if
any, of any adjustment in Contract Price or Contract Times, or both, as a result of such
Work stoppage or such special conditions under which Work is agreed to be resumed by
Contractor, then within 30 days of Owner’s written notice regarding the resumption of
Work, Contractor may submit a Change Proposal, or Owner may impose a set-off.

H.

If after receipt of such written notice Contractor does not agree to resume such Work
based on a reasonable belief it is unsafe, or does not agree to resume such Work under
such special conditions, then Owner may order the portion of the Work that is in the area
affected by such condition to be deleted from the Work, following the contractual change
procedures in Article 11. Owner may have such deleted portion of the Work performed by
Owner’s own forces or others in accordance with Article 8.

I.

To the fullest extent permitted by Laws and Regulations, Owner shall indemnify and hold
harmless Contractor, Subcontractors, and Engineer, and the officers, directors, members,
partners, employees, agents, consultants, and subcontractors of each and any of them
from and against all claims, costs, losses, and damages (including but not limited to all fees
and charges of engineers, architects, attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of or relating to a Hazardous
Environmental Condition, provided that such Hazardous Environmental Condition (1) was
not shown or indicated in the Drawings, Specifications, or other Contract Documents,
identified as Technical Data entitled to limited reliance pursuant to Paragraph 5.06.B, or
identified in the Contract Documents to be included within the scope of the Work, and (2)
was not created by Contractor or by anyone for whom Contractor is responsible. Nothing in
this Paragraph 5.06.I shall obligate Owner to indemnify any individual or entity from and
against the consequences of that individual’s or entity’s own negligence.

J.

To the fullest extent permitted by Laws and Regulations, Contractor shall indemnify and
hold harmless Owner and Engineer, and the officers, directors, members, partners,
employees, agents, consultants, and subcontractors of each and any of them from and
against all claims, costs, losses, and damages (including but not limited to all fees and
charges of engineers, architects, attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of or relating to the failure to
control, contain, or remove a Constituent of Concern brought to the Site by Contractor or
by anyone for whom Contractor is responsible, or to a Hazardous Environmental Condition
created by Contractor or by anyone for whom Contractor is responsible. Nothing in this
Paragraph 5.06.J shall obligate Contractor to indemnify any individual or entity from and
against the consequences of that individual’s or entity’s own negligence.

K.

The provisions of Paragraphs 5.03, 5.04, and 5.05 do not apply to the presence of
Constituents of Concern or to a Hazardous Environmental Condition uncovered or revealed
at the Site.

EJCDC® C-700 (Rev. 1), Standard General Conditions of the Construction Contract.
Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
Page 18 of 65

Page 81 of 284

ARTICLE 6 – BONDS AND INSURANCE
6.01

6.02

Performance, Payment, and Other Bonds
A.

Contractor shall furnish a performance bond and a payment bond, each in an amount at
least equal to the Contract Price, as security for the faithful performance and payment of all
of Contractor’s obligations under the Contract. These bonds shall remain in effect until one
year after the date when final payment becomes due or until completion of the correction
period specified in Paragraph 15.08, whichever is later, except as provided otherwise by
Laws or Regulations, the Supplementary Conditions, or other specific provisions of the
Contract. Contractor shall also furnish such other bonds as are required by the
Supplementary Conditions or other specific provisions of the Contract.

B.

All bonds shall be in the form prescribed by the Contract except as provided otherwise by
Laws or Regulations, and shall be executed by such sureties as are named in “Companies
Holding Certificates of Authority as Acceptable Sureties on Federal Bonds and as
Acceptable Reinsuring Companies” as published in Circular 570 (as amended and
supplemented) by the Financial Management Service, Surety Bond Branch, U.S.
Department of the Treasury. A bond signed by an agent or attorney-in-fact must be
accompanied by a certified copy of that individual’s authority to bind the surety. The
evidence of authority shall show that it is effective on the date the agent or attorney-in-fact
signed the accompanying bond.

C.

Contractor shall obtain the required bonds from surety companies that are duly licensed or
authorized in the jurisdiction in which the Project is located to issue bonds in the required
amounts.

D.

If the surety on a bond furnished by Contractor is declared bankrupt or becomes insolvent,
or its right to do business is terminated in any state or jurisdiction where any part of the
Project is located, or the surety ceases to meet the requirements above, then Contractor
shall promptly notify Owner and Engineer and shall, within 20 days after the event giving
rise to such notification, provide another bond and surety, both of which shall comply with
the bond and surety requirements above.

E.

If Contractor has failed to obtain a required bond, Owner may exclude the Contractor from
the Site and exercise Owner’s termination rights under Article 16.

F.

Upon request, Owner shall provide a copy of the payment bond to any Subcontractor,
Supplier, or other person or entity claiming to have furnished labor or materials used in the
performance of the Work.

Insurance—General Provisions
A.

Owner and Contractor shall obtain and maintain insurance as required in this Article and in
the Supplementary Conditions.

B.

All insurance required by the Contract to be purchased and maintained by Owner or
Contractor shall be obtained from insurance companies that are duly licensed or
authorized, in the state or jurisdiction in which the Project is located, to issue insurance
policies for the required limits and coverages. Unless a different standard is indicated in the
Supplementary Conditions, all companies that provide insurance policies required under
this Contract shall have an A.M. Best rating of A-VII or better.

C.

Contractor shall deliver to Owner, with copies to each named insured and additional
insured (as identified in this Article, in the Supplementary Conditions, or elsewhere in the
Contract), certificates of insurance establishing that Contractor has obtained and is
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maintaining the policies, coverages, and endorsements required by the Contract. Upon
request by Owner or any other insured, Contractor shall also furnish other evidence of such
required insurance, including but not limited to copies of policies and endorsements, and
documentation of applicable self-insured retentions and deductibles. Contractor may block
out (redact) any confidential premium or pricing information contained in any policy or
endorsement furnished under this provision.

6.03

D.

Owner shall deliver to Contractor, with copies to each named insured and additional
insured (as identified in this Article, the Supplementary Conditions, or elsewhere in the
Contract), certificates of insurance establishing that Owner has obtained and is maintaining
the policies, coverages, and endorsements required of Owner by the Contract (if any).
Upon request by Contractor or any other insured, Owner shall also provide other evidence
of such required insurance (if any), including but not limited to copies of policies and
endorsements, and documentation of applicable self-insured retentions and deductibles.
Owner may block out (redact) any confidential premium or pricing information contained in
any policy or endorsement furnished under this provision.

E.

Failure of Owner or Contractor to demand such certificates or other evidence of the other
party’s full compliance with these insurance requirements, or failure of Owner or
Contractor to identify a deficiency in compliance from the evidence provided, shall not be
construed as a waiver of the other party’s obligation to obtain and maintain such insurance.

F.

If either party does not purchase or maintain all of the insurance required of such party by
the Contract, such party shall notify the other party in writing of such failure to purchase
prior to the start of the Work, or of such failure to maintain prior to any change in the
required coverage.

G.

If Contractor has failed to obtain and maintain required insurance, Owner may exclude the
Contractor from the Site, impose an appropriate set-off against payment, and exercise
Owner’s termination rights under Article 16.

H.

Without prejudice to any other right or remedy, if a party has failed to obtain required
insurance, the other party may elect to obtain equivalent insurance to protect such other
party’s interests at the expense of the party who was required to provide such coverage,
and the Contract Price shall be adjusted accordingly.

I.

Owner does not represent that insurance coverage and limits established in this Contract
necessarily will be adequate to protect Contractor or Contractor’s interests.

J.

The insurance and insurance limits required herein shall not be deemed as a limitation on
Contractor’s liability under the indemnities granted to Owner and other individuals and
entities in the Contract.

Contractor’s Insurance
A.

Workers’ Compensation: Contractor shall purchase and maintain workers’ compensation
and employer’s liability insurance for:
1.

claims under workers’ compensation, disability benefits, and other similar employee
benefit acts.

2.

United States Longshoreman and Harbor Workers’ Compensation Act and Jones Act
coverage (if applicable).

3.

claims for damages because of bodily injury, occupational sickness or disease, or death
of Contractor’s employees (by stop-gap endorsement in monopolist worker’s
compensation states).
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4.
B.

C.

Foreign voluntary worker compensation (if applicable).

Commercial General Liability—Claims Covered: Contractor shall purchase and maintain
commercial general liability insurance, covering all operations by or on behalf of
Contractor, on an occurrence basis, against:
1.

claims for damages because of bodily injury, sickness or disease, or death of any
person other than Contractor’s employees.

2.

claims for damages insured by reasonably available personal injury liability coverage.

3.

claims for damages, other than to the Work itself, because of injury to or destruction
of tangible property wherever located, including loss of use resulting therefrom.

Commercial General Liability—Form and Content: Contractor’s commercial liability policy
shall be written on a 1996 (or later) ISO commercial general liability form (occurrence form)
and include the following coverages and endorsements:
1.

Products and completed operations coverage:
a.

Such insurance shall be maintained for three years after final payment.

b.

Contractor shall furnish Owner and each other additional insured (as identified in
the Supplementary Conditions or elsewhere in the Contract) evidence of
continuation of such insurance at final payment and three years thereafter.

2.

Blanket contractual liability coverage, to the extent permitted by law, including but not
limited to coverage of Contractor’s contractual indemnity obligations in Paragraph
7.18.

3.

Broad form property damage coverage.

4.

Severability of interest.

5.

Underground, explosion, and collapse coverage.

6.

Personal injury coverage.

7.

Additional insured endorsements that include both ongoing operations and products
and completed operations coverage through ISO Endorsements CG 20 10 10 01 and CG
20 37 10 01 (together); or CG 20 10 07 04 and CG 20 37 07 04 (together); or their
equivalent.

8.

For design professional additional insureds, ISO Endorsement CG 20 32 07 04,
“Additional Insured—Engineers, Architects or Surveyors Not Engaged by the Named
Insured” or its equivalent.

D.

Automobile liability: Contractor shall purchase and maintain automobile liability insurance
against claims for damages because of bodily injury or death of any person or property
damage arising out of the ownership, maintenance, or use of any motor vehicle. The
automobile liability policy shall be written on an occurrence basis.

E.

Umbrella or excess liability: Contractor shall purchase and maintain umbrella or excess
liability insurance written over the underlying employer’s liability, commercial general
liability, and automobile liability insurance described in the paragraphs above. Subject to
industry-standard exclusions, the coverage afforded shall follow form as to each and every
one of the underlying policies.

F.

Contractor’s pollution liability insurance: Contractor shall purchase and maintain a policy
covering third-party injury and property damage claims, including clean-up costs, as a result
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of pollution conditions arising from Contractor’s operations and completed operations. This
insurance shall be maintained for no less than three years after final completion.
G.

Additional insureds: The Contractor’s commercial general liability, automobile liability,
umbrella or excess, and pollution liability policies shall include and list as additional
insureds Owner and Engineer, and any individuals or entities identified in the
Supplementary Conditions; include coverage for the respective officers, directors,
members, partners, employees, agents, consultants, and subcontractors of each and any of
all such additional insureds; and the insurance afforded to these additional insureds shall
provide primary coverage for all claims covered thereby (including as applicable those
arising from both ongoing and completed operations) on a non-contributory basis.
Contractor shall obtain all necessary endorsements to support these requirements.

H.

Contractor’s professional liability insurance: If Contractor will provide or furnish
professional services under this Contract, through a delegation of professional design
services or otherwise, then Contractor shall be responsible for purchasing and maintaining
applicable professional liability insurance. This insurance shall provide protection against
claims arising out of performance of professional design or related services, and caused by
a negligent error, omission, or act for which the insured party is legally liable. It shall be
maintained throughout the duration of the Contract and for a minimum of two years after
Substantial Completion. If such professional design services are performed by a
Subcontractor, and not by Contractor itself, then the requirements of this paragraph may
be satisfied through the purchasing and maintenance of such insurance by such
Subcontractor.

I.

General provisions: The policies of insurance required by this Paragraph 6.03 shall:

J.

1.

include at least the specific coverages provided in this Article.

2.

be written for not less than the limits of liability provided in this Article and in the
Supplementary Conditions, or required by Laws or Regulations, whichever is greater.

3.

contain a provision or endorsement that the coverage afforded will not be canceled,
materially changed, or renewal refused until at least 10 days prior written notice has
been given to Contractor. Within three days of receipt of any such written notice,
Contractor shall provide a copy of the notice to Owner, Engineer, and each other
insured under the policy.

4.

remain in effect at least until final payment (and longer if expressly required in this
Article) and at all times thereafter when Contractor may be correcting, removing, or
replacing defective Work as a warranty or correction obligation, or otherwise, or
returning to the Site to conduct other tasks arising from the Contract Documents.

5.

be appropriate for the Work being performed and provide protection from claims that
may arise out of or result from Contractor’s performance of the Work and Contractor’s
other obligations under the Contract Documents, whether it is to be performed by
Contractor, any Subcontractor or Supplier, or by anyone directly or indirectly
employed by any of them to perform any of the Work, or by anyone for whose acts
any of them may be liable.

The coverage requirements for specific policies of insurance must be met by such policies,
and not by reference to excess or umbrella insurance provided in other policies.
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6.04

6.05

Owner’s Liability Insurance
A.

In addition to the insurance required to be provided by Contractor under Paragraph 6.03,
Owner, at Owner’s option, may purchase and maintain at Owner’s expense Owner’s own
liability insurance as will protect Owner against claims which may arise from operations
under the Contract Documents.

B.

Owner’s liability policies, if any, operate separately and independently from policies
required to be provided by Contractor, and Contractor cannot rely upon Owner’s liability
policies for any of Contractor’s obligations to the Owner, Engineer, or third parties.

Property Insurance
A.

Builder’s Risk: Unless otherwise provided in the Supplementary Conditions, Contractor shall
purchase and maintain builder’s risk insurance upon the Work on a completed value basis,
in the amount of the full insurable replacement cost thereof (subject to such deductible
amounts as may be provided in the Supplementary Conditions or required by Laws and
Regulations). This insurance shall:
1.

include the Owner and Contractor as named insureds, and all Subcontractors, and any
individuals or entities required by the Supplementary Conditions to be insured under
such builder’s risk policy, as insureds or named insureds. For purposes of the
remainder of this Paragraph 6.05, Paragraphs 6.06 and 6.07, and any corresponding
Supplementary Conditions, the parties required to be insured shall collectively be
referred to as “insureds.”

2.

be written on a builder’s risk “all risk” policy form that shall at least include insurance
for physical loss or damage to the Work, temporary buildings, falsework, and materials
and equipment in transit, and shall insure against at least the following perils or causes
of loss: fire; lightning; windstorm; riot; civil commotion; terrorism; vehicle impact;
aircraft; smoke; theft; vandalism and malicious mischief; mechanical breakdown,
boiler explosion, and artificially generated electric current; earthquake; volcanic
activity, and other earth movement; flood; collapse; explosion; debris removal;
demolition occasioned by enforcement of Laws and Regulations; water damage (other
than that caused by flood); and such other perils or causes of loss as may be
specifically required by the Supplementary Conditions. If insurance against mechanical
breakdown, boiler explosion, and artificially generated electric current; earthquake;
volcanic activity, and other earth movement; or flood, are not commercially available
under builder’s risk policies, by endorsement or otherwise, such insurance may be
provided through other insurance policies acceptable to Owner and Contractor.

3.

cover, as insured property, at least the following: (a) the Work and all materials,
supplies, machinery, apparatus, equipment, fixtures, and other property of a similar
nature that are to be incorporated into or used in the preparation, fabrication,
construction, erection, or completion of the Work, including Owner-furnished or
assigned property; (b) spare parts inventory required within the scope of the Contract;
and (c) temporary works which are not intended to form part of the permanent
constructed Work but which are intended to provide working access to the Site, or to
the Work under construction, or which are intended to provide temporary support for
the Work under construction, including scaffolding, form work, fences, shoring,
falsework, and temporary structures.

4.

cover expenses incurred in the repair or replacement of any insured property
(including but not limited to fees and charges of engineers and architects).
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5.

extend to cover damage or loss to insured property while in temporary storage at the
Site or in a storage location outside the Site (but not including property stored at the
premises of a manufacturer or Supplier).

6.

extend to cover damage or loss to insured property while in transit.

7.

allow for partial occupation or use of the Work by Owner, such that those portions of
the Work that are not yet occupied or used by Owner shall remain covered by the
builder’s risk insurance.

8.

allow for the waiver of the insurer’s subrogation rights, as set forth below.

9.

provide primary coverage for all losses and damages caused by the perils or causes of
loss covered.

10. not include a co-insurance clause.
11. include an exception for ensuing losses from physical damage or loss with respect to
any defective workmanship, design, or materials exclusions.
12. include performance/hot testing and start-up.
13. be maintained in effect, subject to the provisions herein regarding Substantial
Completion and partial occupancy or use of the Work by Owner, until the Work is
complete.
B.

Notice of Cancellation or Change: All the policies of insurance (and the certificates or other
evidence thereof) required to be purchased and maintained in accordance with this
Paragraph 6.05 will contain a provision or endorsement that the coverage afforded will not
be canceled or materially changed or renewal refused until at least 10 days prior written
notice has been given to the purchasing policyholder. Within three days of receipt of any
such written notice, the purchasing policyholder shall provide a copy of the notice to each
other insured.

C.

Deductibles: The purchaser of any required builder’s risk or property insurance shall pay for
costs not covered because of the application of a policy deductible.

D.

Partial Occupancy or Use by Owner: If Owner will occupy or use a portion or portions of the
Work prior to Substantial Completion of all the Work as provided in Paragraph 15.04, then
Owner (directly, if it is the purchaser of the builder’s risk policy, or through Contractor) will
provide notice of such occupancy or use to the builder’s risk insurer. The builder’s risk
insurance shall not be canceled or permitted to lapse on account of any such partial use or
occupancy; rather, those portions of the Work that are occupied or used by Owner may
come off the builder’s risk policy, while those portions of the Work not yet occupied or
used by Owner shall remain covered by the builder’s risk insurance.

E.

Additional Insurance: If Contractor elects to obtain other special insurance to be included in
or supplement the builder’s risk or property insurance policies provided under this
Paragraph 6.05, it may do so at Contractor’s expense.

F.

Insurance of Other Property: If the express insurance provisions of the Contract do not
require or address the insurance of a property item or interest, such as tools, construction
equipment, or other personal property owned by Contractor, a Subcontractor, or an
employee of Contractor or a Subcontractor, then the entity or individual owning such
property item will be responsible for deciding whether to insure it, and if so in what
amount.
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6.06

6.07

Waiver of Rights
A.

All policies purchased in accordance with Paragraph 6.05, expressly including the builder’s
risk policy, shall contain provisions to the effect that in the event of payment of any loss or
damage the insurers will have no rights of recovery against any insureds thereunder, or
against Engineer or its consultants, or their officers, directors, members, partners,
employees, agents, consultants, or subcontractors. Owner and Contractor waive all rights
against each other and the respective officers, directors, members, partners, employees,
agents, consultants, and subcontractors of each and any of them, for all losses and
damages caused by, arising out of, or resulting from any of the perils or causes of loss
covered by such policies and any other property insurance applicable to the Work; and, in
addition, waive all such rights against Engineer, its consultants, all Subcontractors, all
individuals or entities identified in the Supplementary Conditions as insureds, and the
officers, directors, members, partners, employees, agents, consultants, and subcontractors
of each and any of them, under such policies for losses and damages so caused. None of
the above waivers shall extend to the rights that any party making such waiver may have to
the proceeds of insurance held by Owner or Contractor as trustee or fiduciary, or otherwise
payable under any policy so issued.

B.

Owner waives all rights against Contractor, Subcontractors, and Engineer, and the officers,
directors, members, partners, employees, agents, consultants and subcontractors of each
and any of them, for:
1.

loss due to business interruption, loss of use, or other consequential loss extending
beyond direct physical loss or damage to Owner’s property or the Work caused by,
arising out of, or resulting from fire or other perils whether or not insured by Owner;
and

2.

loss or damage to the completed Project or part thereof caused by, arising out of, or
resulting from fire or other insured peril or cause of loss covered by any property
insurance maintained on the completed Project or part thereof by Owner during
partial occupancy or use pursuant to Paragraph 15.04, after Substantial Completion
pursuant to Paragraph 15.03, or after final payment pursuant to Paragraph 15.06.

C.

Any insurance policy maintained by Owner covering any loss, damage or consequential loss
referred to in Paragraph 6.06.B shall contain provisions to the effect that in the event of
payment of any such loss, damage, or consequential loss, the insurers will have no rights of
recovery against Contractor, Subcontractors, or Engineer, or the officers, directors,
members, partners, employees, agents, consultants, or subcontractors of each and any of
them.

D.

Contractor shall be responsible for assuring that the agreement under which a
Subcontractor performs a portion of the Work contains provisions whereby the
Subcontractor waives all rights against Owner, Contractor, all individuals or entities
identified in the Supplementary Conditions as insureds, the Engineer and its consultants,
and the officers, directors, members, partners, employees, agents, consultants, and
subcontractors of each and any of them, for all losses and damages caused by, arising out
of, relating to, or resulting from any of the perils or causes of loss covered by builder’s risk
insurance and any other property insurance applicable to the Work.

Receipt and Application of Property Insurance Proceeds
A.

Any insured loss under the builder’s risk and other policies of insurance required by
Paragraph 6.05 will be adjusted and settled with the named insured that purchased the
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policy. Such named insured shall act as fiduciary for the other insureds, and give notice to
such other insureds that adjustment and settlement of a claim is in progress. Any other
insured may state its position regarding a claim for insured loss in writing within 15 days
after notice of such claim.
B.

Proceeds for such insured losses may be made payable by the insurer either jointly to
multiple insureds, or to the named insured that purchased the policy in its own right and as
fiduciary for other insureds, subject to the requirements of any applicable mortgage clause.
A named insured receiving insurance proceeds under the builder’s risk and other policies of
insurance required by Paragraph 6.05 shall distribute such proceeds in accordance with
such agreement as the parties in interest may reach, or as otherwise required under the
dispute resolution provisions of this Contract or applicable Laws and Regulations.

C.

If no other special agreement is reached, the damaged Work shall be repaired or replaced,
the money so received applied on account thereof, and the Work and the cost thereof
covered by Change Order, if needed.

ARTICLE 7 – CONTRACTOR’S RESPONSIBILITIES
7.01

7.02

7.03

Supervision and Superintendence
A.

Contractor shall supervise, inspect, and direct the Work competently and efficiently,
devoting such attention thereto and applying such skills and expertise as may be necessary
to perform the Work in accordance with the Contract Documents. Contractor shall be solely
responsible for the means, methods, techniques, sequences, and procedures of
construction.

B.

At all times during the progress of the Work, Contractor shall assign a competent resident
superintendent who shall not be replaced without written notice to Owner and Engineer
except under extraordinary circumstances.

Labor; Working Hours
A.

Contractor shall provide competent, suitably qualified personnel to survey and lay out the
Work and perform construction as required by the Contract Documents. Contractor shall at
all times maintain good discipline and order at the Site.

B.

Except as otherwise required for the safety or protection of persons or the Work or
property at the Site or adjacent thereto, and except as otherwise stated in the Contract
Documents, all Work at the Site shall be performed during regular working hours, Monday
through Friday. Contractor will not perform Work on a Saturday, Sunday, or any legal
holiday. Contractor may perform Work outside regular working hours or on Saturdays,
Sundays, or legal holidays only with Owner’s written consent, which will not be
unreasonably withheld.

Services, Materials, and Equipment
A.

Unless otherwise specified in the Contract Documents, Contractor shall provide and
assume full responsibility for all services, materials, equipment, labor, transportation,
construction equipment and machinery, tools, appliances, fuel, power, light, heat,
telephone, water, sanitary facilities, temporary facilities, and all other facilities and
incidentals necessary for the performance, testing, start up, and completion of the Work,
whether or not such items are specifically called for in the Contract Documents.

B.

All materials and equipment incorporated into the Work shall be of good quality and new,
except as otherwise provided in the Contract Documents. All special warranties and
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guarantees required by the Specifications shall expressly run to the benefit of Owner. If
required by Engineer, Contractor shall furnish satisfactory evidence (including reports of
required tests) as to the source, kind, and quality of materials and equipment.
C.

7.04

All materials and equipment shall be stored, applied, installed, connected, erected,
protected, used, cleaned, and conditioned in accordance with instructions of the applicable
Supplier, except as otherwise may be provided in the Contract Documents.

“Or Equals”
A.

Whenever an item of material or equipment is specified or described in the Contract
Documents by using the name of a proprietary item or the name of a particular Supplier,
the Contract Price has been based upon Contractor furnishing such item as specified. The
specification or description of such an item is intended to establish the type, function,
appearance, and quality required. Unless the specification or description contains or is
followed by words reading that no like, equivalent, or “or equal” item is permitted,
Contractor may request that Engineer authorize the use of other items of material or
equipment, or items from other proposed suppliers under the circumstances described
below.
1.

If Engineer in its sole discretion determines that an item of material or equipment
proposed by Contractor is functionally equal to that named and sufficiently similar so
that no change in related Work will be required, Engineer shall deem it an “or equal”
item. For the purposes of this paragraph, a proposed item of material or equipment
will be considered functionally equal to an item so named if:
a.

b.

in the exercise of reasonable judgment Engineer determines that:
1)

it is at least equal in materials of construction, quality, durability,
appearance, strength, and design characteristics;

2)

it will reliably perform at least equally well the function and achieve the
results imposed by the design concept of the completed Project as a
functioning whole;

3)

it has a proven record of performance and availability of responsive service;
and

4)

it is not objectionable to Owner.

Contractor certifies that, if approved and incorporated into the Work:
1)

there will be no increase in cost to the Owner or increase in Contract Times;
and

2)

it will conform substantially to the detailed requirements of the item named
in the Contract Documents.

B.

Contractor’s Expense: Contractor shall provide all data in support of any proposed “or
equal” item at Contractor’s expense.

C.

Engineer’s Evaluation and Determination: Engineer will be allowed a reasonable time to
evaluate each “or-equal” request. Engineer may require Contractor to furnish additional
data about the proposed “or-equal” item. Engineer will be the sole judge of acceptability.
No “or-equal” item will be ordered, furnished, installed, or utilized until Engineer’s review is
complete and Engineer determines that the proposed item is an “or-equal”, which will be
evidenced by an approved Shop Drawing or other written communication. Engineer will
advise Contractor in writing of any negative determination.
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7.05

D.

Effect of Engineer’s Determination: Neither approval nor denial of an “or-equal” request
shall result in any change in Contract Price. The Engineer’s denial of an “or-equal” request
shall be final and binding, and may not be reversed through an appeal under any provision
of the Contract Documents.

E.

Treatment as a Substitution Request: If Engineer determines that an item of material or
equipment proposed by Contractor does not qualify as an “or-equal” item, Contractor may
request that Engineer considered the proposed item as a substitute pursuant to Paragraph
7.05.

Substitutes
A.

Unless the specification or description of an item of material or equipment required to be
furnished under the Contract Documents contains or is followed by words reading that no
substitution is permitted, Contractor may request that Engineer authorize the use of other
items of material or equipment under the circumstances described below. To the extent
possible such requests shall be made before commencement of related construction at the
Site.
1.

Contractor shall submit sufficient information as provided below to allow Engineer to
determine if the item of material or equipment proposed is functionally equivalent to
that named and an acceptable substitute therefor. Engineer will not accept requests
for review of proposed substitute items of material or equipment from anyone other
than Contractor.

2.

The requirements for review by Engineer will be as set forth in Paragraph 7.05.B, as
supplemented by the Specifications, and as Engineer may decide is appropriate under
the circumstances.

3.

Contractor shall make written application to Engineer for review of a proposed
substitute item of material or equipment that Contractor seeks to furnish or use. The
application:
a.

b.

c.

shall certify that the proposed substitute item will:
1)

perform adequately the functions and achieve the results called for by the
general design,

2)

be similar in substance to that specified, and

3)

be suited to the same use as that specified.

will state:
1)

the extent, if any, to which the use of the proposed substitute item will
necessitate a change in Contract Times,

2)

whether use of the proposed substitute item in the Work will require a
change in any of the Contract Documents (or in the provisions of any other
direct contract with Owner for other work on the Project) to adapt the
design to the proposed substitute item, and

3)

whether incorporation or use of the proposed substitute item in connection
with the Work is subject to payment of any license fee or royalty.

will identify:
1)

all variations of the proposed substitute item from that specified, and
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2)
d.

7.06

available engineering, sales, maintenance, repair, and replacement services.

shall contain an itemized estimate of all costs or credits that will result directly or
indirectly from use of such substitute item, including but not limited to changes in
Contract Price, shared savings, costs of redesign, and claims of other contractors
affected by any resulting change.

B.

Engineer’s Evaluation and Determination: Engineer will be allowed a reasonable time to
evaluate each substitute request, and to obtain comments and direction from Owner.
Engineer may require Contractor to furnish additional data about the proposed substitute
item. Engineer will be the sole judge of acceptability. No substitute will be ordered,
furnished, installed, or utilized until Engineer’s review is complete and Engineer determines
that the proposed item is an acceptable substitute. Engineer’s determination will be
evidenced by a Field Order or a proposed Change Order accounting for the substitution
itself and all related impacts, including changes in Contract Price or Contract Times.
Engineer will advise Contractor in writing of any negative determination.

C.

Special Guarantee: Owner may require Contractor to furnish at Contractor’s expense a
special performance guarantee or other surety with respect to any substitute.

D.

Reimbursement of Engineer’s Cost: Engineer will record Engineer’s costs in evaluating a
substitute proposed or submitted by Contractor. Whether or not Engineer approves a
substitute so proposed or submitted by Contractor, Contractor shall reimburse Owner for
the reasonable charges of Engineer for evaluating each such proposed substitute.
Contractor shall also reimburse Owner for the reasonable charges of Engineer for making
changes in the Contract Documents (or in the provisions of any other direct contract with
Owner) resulting from the acceptance of each proposed substitute.

E.

Contractor’s Expense: Contractor shall provide all data in support of any proposed
substitute at Contractor’s expense.

F.

Effect of Engineer’s Determination: If Engineer approves the substitution request,
Contractor shall execute the proposed Change Order and proceed with the substitution.
The Engineer’s denial of a substitution request shall be final and binding, and may not be
reversed through an appeal under any provision of the Contract Documents. Contractor
may challenge the scope of reimbursement costs imposed under Paragraph 7.05.D, by
timely submittal of a Change Proposal.

Concerning Subcontractors, Suppliers, and Others
A.

Contractor may retain Subcontractors and Suppliers for the performance of parts of the
Work. Such Subcontractors and Suppliers must be acceptable to Owner.

B.

Contractor shall retain specific Subcontractors, Suppliers, or other individuals or entities for
the performance of designated parts of the Work if required by the Contract to do so.

C.

Subsequent to the submittal of Contractor’s Bid or final negotiation of the terms of the
Contract, Owner may not require Contractor to retain any Subcontractor, Supplier, or other
individual or entity to furnish or perform any of the Work against which Contractor has
reasonable objection.

D.

Prior to entry into any binding subcontract or purchase order, Contractor shall submit to
Owner the identity of the proposed Subcontractor or Supplier (unless Owner has already
deemed such proposed Subcontractor or Supplier acceptable, during the bidding process or
otherwise). Such proposed Subcontractor or Supplier shall be deemed acceptable to Owner
unless Owner raises a substantive, reasonable objection within five days.
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E.

Owner may require the replacement of any Subcontractor, Supplier, or other individual or
entity retained by Contractor to perform any part of the Work. Owner also may require
Contractor to retain specific replacements; provided, however, that Owner may not require
a replacement to which Contractor has a reasonable objection. If Contractor has submitted
the identity of certain Subcontractors, Suppliers, or other individuals or entities for
acceptance by Owner, and Owner has accepted it (either in writing or by failing to make
written objection thereto), then Owner may subsequently revoke the acceptance of any
such Subcontractor, Supplier, or other individual or entity so identified solely on the basis
of substantive, reasonable objection after due investigation. Contractor shall submit an
acceptable replacement for the rejected Subcontractor, Supplier, or other individual or
entity.

F.

If Owner requires the replacement of any Subcontractor, Supplier, or other individual or
entity retained by Contractor to perform any part of the Work, then Contractor shall be
entitled to an adjustment in Contract Price or Contract Times, or both, with respect to the
replacement; and Contractor shall initiate a Change Proposal for such adjustment within 30
days of Owner’s requirement of replacement.

G.

No acceptance by Owner of any such Subcontractor, Supplier, or other individual or entity,
whether initially or as a replacement, shall constitute a waiver of the right of Owner to the
completion of the Work in accordance with the Contract Documents.

H.

On a monthly basis Contractor shall submit to Engineer a complete list of all Subcontractors
and Suppliers having a direct contract with Contractor, and of all other Subcontractors and
Suppliers known to Contractor at the time of submittal.

I.

Contractor shall be fully responsible to Owner and Engineer for all acts and omissions of the
Subcontractors, Suppliers, and other individuals or entities performing or furnishing any of
the Work just as Contractor is responsible for Contractor’s own acts and omissions.

J.

Contractor shall be solely responsible for scheduling and coordinating the work of
Subcontractors, Suppliers, and all other individuals or entities performing or furnishing any
of the Work.

K.

Contractor shall restrict all Subcontractors, Suppliers, and such other individuals or entities
performing or furnishing any of the Work from communicating with Engineer or Owner,
except through Contractor or in case of an emergency, or as otherwise expressly allowed
herein.

L.

The divisions and sections of the Specifications and the identifications of any Drawings shall
not control Contractor in dividing the Work among Subcontractors or Suppliers or
delineating the Work to be performed by any specific trade.

M. All Work performed for Contractor by a Subcontractor or Supplier shall be pursuant to an
appropriate contractual agreement that specifically binds the Subcontractor or Supplier to
the applicable terms and conditions of the Contract Documents for the benefit of Owner
and Engineer.
N.

Owner may furnish to any Subcontractor or Supplier, to the extent practicable, information
about amounts paid to Contractor on account of Work performed for Contractor by the
particular Subcontractor or Supplier.
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O.

P.
7.07

7.08

Nothing in the Contract Documents:
1.

shall create for the benefit of any such Subcontractor, Supplier, or other individual or
entity any contractual relationship between Owner or Engineer and any such
Subcontractor, Supplier, or other individual or entity; nor

2.

shall create any obligation on the part of Owner or Engineer to pay or to see to the
payment of any money due any such Subcontractor, Supplier, or other individual or
entity except as may otherwise be required by Laws and Regulations.

Add the following: Contractor shall provide a competent resident superintendent who shall
be on site during all work hours of the Subcontractor.

Patent Fees and Royalties
A.

Contractor shall pay all license fees and royalties and assume all costs incident to the use in
the performance of the Work or the incorporation in the Work of any invention, design,
process, product, or device which is the subject of patent rights or copyrights held by
others. If a particular invention, design, process, product, or device is specified in the
Contract Documents for use in the performance of the Work and if, to the actual
knowledge of Owner or Engineer, its use is subject to patent rights or copyrights calling for
the payment of any license fee or royalty to others, the existence of such rights shall be
disclosed by Owner in the Contract Documents.

B.

To the fullest extent permitted by Laws and Regulations, Owner shall indemnify and hold
harmless Contractor, and its officers, directors, members, partners, employees, agents,
consultants, and subcontractors from and against all claims, costs, losses, and damages
(including but not limited to all fees and charges of engineers, architects, attorneys, and
other professionals, and all court or arbitration or other dispute resolution costs) arising
out of or relating to any infringement of patent rights or copyrights incident to the use in
the performance of the Work or resulting from the incorporation in the Work of any
invention, design, process, product, or device specified in the Contract Documents, but not
identified as being subject to payment of any license fee or royalty to others required by
patent rights or copyrights.

C.

To the fullest extent permitted by Laws and Regulations, Contractor shall indemnify and
hold harmless Owner and Engineer, and the officers, directors, members, partners,
employees, agents, consultants and subcontractors of each and any of them from and
against all claims, costs, losses, and damages (including but not limited to all fees and
charges of engineers, architects, attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of or relating to any infringement
of patent rights or copyrights incident to the use in the performance of the Work or
resulting from the incorporation in the Work of any invention, design, process, product, or
device not specified in the Contract Documents.

Permits
A.

Unless otherwise provided in the Contract Documents, Contractor shall obtain and pay for
all construction permits and licenses. Owner shall assist Contractor, when necessary, in
obtaining such permits and licenses. Contractor shall pay all governmental charges and
inspection fees necessary for the prosecution of the Work which are applicable at the time
of the submission of Contractor’s Bid (or when Contractor became bound under a
negotiated contract). Owner shall pay all charges of utility owners for connections for
providing permanent service to the Work
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7.09

Taxes
A.

7.10

7.11

Laws and Regulations
A.

Contractor shall give all notices required by and shall comply with all Laws and Regulations
applicable to the performance of the Work. Except where otherwise expressly required by
applicable Laws and Regulations, neither Owner nor Engineer shall be responsible for
monitoring Contractor’s compliance with any Laws or Regulations.

B.

If Contractor performs any Work or takes any other action knowing or having reason to
know that it is contrary to Laws or Regulations, Contractor shall bear all resulting costs and
losses, and shall indemnify and hold harmless Owner and Engineer, and the officers,
directors, members, partners, employees, agents, consultants, and subcontractors of each
and any of them from and against all claims, costs, losses, and damages (including but not
limited to all fees and charges of engineers, architects, attorneys, and other professionals
and all court or arbitration or other dispute resolution costs) arising out of or relating to
such Work or other action. It shall not be Contractor’s responsibility to make certain that
the Work described in the Contract Documents is in accordance with Laws and Regulations,
but this shall not relieve Contractor of Contractor’s obligations under Paragraph 3.03.

C.

Owner or Contractor may give notice to the other party of any changes after the
submission of Contractor’s Bid (or after the date when Contractor became bound under a
negotiated contract) in Laws or Regulations having an effect on the cost or time of
performance of the Work, including but not limited to changes in Laws or Regulations
having an effect on procuring permits and on sales, use, value-added, consumption, and
other similar taxes. If Owner and Contractor are unable to agree on entitlement to or on
the amount or extent, if any, of any adjustment in Contract Price or Contract Times
resulting from such changes, then within 30 days of such notice Contractor may submit a
Change Proposal, or Owner may initiate a Claim.

Record Documents
A.

7.12

Contractor shall pay all sales, consumer, use, and other similar taxes required to be paid by
Contractor in accordance with the Laws and Regulations of the place of the Project which
are applicable during the performance of the Work.

Contractor shall maintain in a safe place at the Site one printed record copy of all Drawings,
Specifications, Addenda, Change Orders, Work Change Directives, Field Orders, written
interpretations and clarifications, and approved Shop Drawings. Contractor shall keep such
record documents in good order and annotate them to show changes made during
construction. These record documents, together with all approved Samples, will be
available to Engineer for reference. Upon completion of the Work, Contractor shall deliver
these record documents to Engineer.

Safety and Protection
A.

Contractor shall be solely responsible for initiating, maintaining, and supervising all safety
precautions and programs in connection with the Work. Such responsibility does not
relieve Subcontractors of their responsibility for the safety of persons or property in the
performance of their work, nor for compliance with applicable safety Laws and Regulations.
Contractor shall take all necessary precautions for the safety of, and shall provide the
necessary protection to prevent damage, injury, or loss to:
1.

all persons on the Site or who may be affected by the Work;
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7.13

all the Work and materials and equipment to be incorporated therein, whether in
storage on or off the Site; and

3.

other property at the Site or adjacent thereto, including trees, shrubs, lawns, walks,
pavements, roadways, structures, other work in progress, utilities, and Underground
Facilities not designated for removal, relocation, or replacement in the course of
construction.

B.

Contractor shall comply with all applicable Laws and Regulations relating to the safety of
persons or property, or to the protection of persons or property from damage, injury, or
loss; and shall erect and maintain all necessary safeguards for such safety and protection.
Contractor shall notify Owner; the owners of adjacent property, Underground Facilities,
and other utilities; and other contractors and utility owners performing work at or adjacent
to the Site, when prosecution of the Work may affect them, and shall cooperate with them
in the protection, removal, relocation, and replacement of their property or work in
progress.

C.

Contractor shall comply with the applicable requirements of Owner’s safety programs, if
any. The Supplementary Conditions identify any Owner’s safety programs that are
applicable to the Work.

D.

Contractor shall inform Owner and Engineer of the specific requirements of Contractor’s
safety program with which Owner’s and Engineer’s employees and representatives must
comply while at the Site.

E.

All damage, injury, or loss to any property referred to in Paragraph 7.12.A.2 or 7.12.A.3
caused, directly or indirectly, in whole or in part, by Contractor, any Subcontractor,
Supplier, or any other individual or entity directly or indirectly employed by any of them to
perform any of the Work, or anyone for whose acts any of them may be liable, shall be
remedied by Contractor at its expense (except damage or loss attributable to the fault of
Drawings or Specifications or to the acts or omissions of Owner or Engineer or anyone
employed by any of them, or anyone for whose acts any of them may be liable, and not
attributable, directly or indirectly, in whole or in part, to the fault or negligence of
Contractor or any Subcontractor, Supplier, or other individual or entity directly or indirectly
employed by any of them).

F.

Contractor’s duties and responsibilities for safety and protection shall continue until such
time as all the Work is completed and Engineer has issued a notice to Owner and
Contractor in accordance with Paragraph 15.06.B that the Work is acceptable (except as
otherwise expressly provided in connection with Substantial Completion).

G.

Contractor’s duties and responsibilities for safety and protection shall resume whenever
Contractor or any Subcontractor or Supplier returns to the Site to fulfill warranty or
correction obligations, or to conduct other tasks arising from the Contract Documents.

Safety Representative
A.

7.14

2.

Contractor shall designate a qualified and experienced safety representative at the Site
whose duties and responsibilities shall be the prevention of accidents and the maintaining
and supervising of safety precautions and programs.

Hazard Communication Programs
A.

Contractor shall be responsible for coordinating any exchange of material safety data
sheets or other hazard communication information required to be made available to or
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exchanged between or among employers at the Site in accordance with Laws or
Regulations.
7.15

Emergencies
A.

7.16

In emergencies affecting the safety or protection of persons or the Work or property at the
Site or adjacent thereto, Contractor is obligated to act to prevent threatened damage,
injury, or loss. Contractor shall give Engineer prompt written notice if Contractor believes
that any significant changes in the Work or variations from the Contract Documents have
been caused thereby or are required as a result thereof. If Engineer determines that a
change in the Contract Documents is required because of the action taken by Contractor in
response to such an emergency, a Work Change Directive or Change Order will be issued.

Shop Drawings, Samples, and Other Submittals
A.

Shop Drawing and Sample Submittal Requirements:
1.

B.

Before submitting a Shop Drawing or Sample, Contractor shall have:
a.

reviewed and coordinated the Shop Drawing or Sample with other Shop Drawings
and Samples and with the requirements of the Work and the Contract
Documents;

b.

determined and verified all field measurements, quantities, dimensions, specified
performance and design criteria, installation requirements, materials, catalog
numbers, and similar information with respect thereto;

c.

determined and verified the suitability of all materials and equipment offered
with respect to the indicated application, fabrication, shipping, handling, storage,
assembly, and installation pertaining to the performance of the Work; and

d.

determined and verified all information relative to Contractor’s responsibilities
for means, methods, techniques, sequences, and procedures of construction, and
safety precautions and programs incident thereto.

2.

Each submittal shall bear a stamp or specific written certification that Contractor has
satisfied Contractor’s obligations under the Contract Documents with respect to
Contractor’s review of that submittal, and that Contractor approves the submittal.

3.

With each submittal, Contractor shall give Engineer specific written notice of any
variations that the Shop Drawing or Sample may have from the requirements of the
Contract Documents. This notice shall be set forth in a written communication
separate from the Shop Drawings or Sample submittal; and, in addition, in the case of
Shop Drawings by a specific notation made on each Shop Drawing submitted to
Engineer for review and approval of each such variation.

Submittal Procedures for Shop Drawings and Samples: Contractor shall submit Shop
Drawings and Samples to Engineer for review and approval in accordance with the
accepted Schedule of Submittals. Each submittal will be identified as Engineer may require.
1.

Shop Drawings:
a.

Contractor shall submit the number of copies required in the Specifications.

b.

Data shown on the Shop Drawings will be complete with respect to quantities,
dimensions, specified performance and design criteria, materials, and similar data
to show Engineer the services, materials, and equipment Contractor proposes to

EJCDC® C-700 (Rev. 1), Standard General Conditions of the Construction Contract.
Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
Page 34 of 65

Page 97 of 284

provide and to enable Engineer to review the information for the limited
purposes required by Paragraph 7.16.D.
2.

3.

Samples:
a.

Contractor shall submit the number of Samples required in the Specifications.

b.

Contractor shall clearly identify each Sample as to material, Supplier, pertinent
data such as catalog numbers, the use for which intended and other data as
Engineer may require to enable Engineer to review the submittal for the limited
purposes required by Paragraph 7.16.D.

Where a Shop Drawing or Sample is required by the Contract Documents or the
Schedule of Submittals, any related Work performed prior to Engineer’s review and
approval of the pertinent submittal will be at the sole expense and responsibility of
Contractor.

C.

Other Submittals: Contractor shall submit other submittals to Engineer in accordance with
the accepted Schedule of Submittals, and pursuant to the applicable terms of the
Specifications.

D.

Engineer’s Review:
1.

Engineer will provide timely review of Shop Drawings and Samples in accordance with
the Schedule of Submittals acceptable to Engineer. Engineer’s review and approval will
be only to determine if the items covered by the submittals will, after installation or
incorporation in the Work, conform to the information given in the Contract
Documents and be compatible with the design concept of the completed Project as a
functioning whole as indicated by the Contract Documents.

2.

Engineer’s review and approval will not extend to means, methods, techniques,
sequences, or procedures of construction or to safety precautions or programs
incident thereto.

3.

Engineer’s review and approval of a separate item as such will not indicate approval of
the assembly in which the item functions.

4.

Engineer’s review and approval of a Shop Drawing or Sample shall not relieve
Contractor from responsibility for any variation from the requirements of the Contract
Documents unless Contractor has complied with the requirements of Paragraph
7.16.A.3 and Engineer has given written approval of each such variation by specific
written notation thereof incorporated in or accompanying the Shop Drawing or
Sample. Engineer will document any such approved variation from the requirements
of the Contract Documents in a Field Order.

5.

Engineer’s review and approval of a Shop Drawing or Sample shall not relieve
Contractor from responsibility for complying with the requirements of Paragraph
7.16.A and B.

6.

Engineer’s review and approval of a Shop Drawing or Sample, or of a variation from
the requirements of the Contract Documents, shall not, under any circumstances,
change the Contract Times or Contract Price, unless such changes are included in a
Change Order.

7.

Neither Engineer’s receipt, review, acceptance or approval of a Shop Drawing, Sample,
or other submittal shall result in such item becoming a Contract Document.
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8.

E.

7.17

Contractor shall perform the Work in compliance with the requirements and
commitments set forth in approved Shop Drawings and Samples, subject to the
provisions of Paragraph 7.16.D.4.

Resubmittal Procedures:
1.

Contractor shall make corrections required by Engineer and shall return the required
number of corrected copies of Shop Drawings and submit, as required, new Samples
for review and approval. Contractor shall direct specific attention in writing to
revisions other than the corrections called for by Engineer on previous submittals.

2.

Contractor shall furnish required submittals with sufficient information and accuracy
to obtain required approval of an item with no more than three submittals. Engineer
will record Engineer’s time for reviewing a fourth or subsequent submittal of a Shop
Drawings, sample, or other item requiring approval, and Contractor shall be
responsible for Engineer’s charges to Owner for such time. Owner may impose a setoff against payments due to Contractor to secure reimbursement for such charges.

3.

If Contractor requests a change of a previously approved submittal item, Contractor
shall be responsible for Engineer’s charges to Owner for its review time, and Owner
may impose a set-off against payments due to Contractor to secure reimbursement for
such charges, unless the need for such change is beyond the control of Contractor.

Contractor’s General Warranty and Guarantee
A.

Contractor warrants and guarantees to Owner that all Work will be in accordance with the
Contract Documents and will not be defective. Engineer and its officers, directors,
members, partners, employees, agents, consultants, and subcontractors shall be entitled to
rely on Contractor’s warranty and guarantee.

B.

Contractor’s warranty and guarantee hereunder excludes defects or damage caused by:

C.

1.

abuse, modification, or improper maintenance or operation by persons other than
Contractor, Subcontractors, Suppliers, or any other individual or entity for whom
Contractor is responsible; or

2.

normal wear and tear under normal usage.

Contractor’s obligation to perform and complete the Work in accordance with the Contract
Documents shall be absolute. None of the following will constitute an acceptance of Work
that is not in accordance with the Contract Documents or a release of Contractor’s
obligation to perform the Work in accordance with the Contract Documents:
1.

observations by Engineer;

2.

recommendation by Engineer or payment by Owner of any progress or final payment;

3.

the issuance of a certificate of Substantial Completion by Engineer or any payment
related thereto by Owner;

4.

use or occupancy of the Work or any part thereof by Owner;

5.

any review and approval of a Shop Drawing or Sample submittal;

6.

the issuance of a notice of acceptability by Engineer;

7.

any inspection, test, or approval by others; or

8.

any correction of defective Work by Owner.
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D.

7.18

7.19

If the Contract requires the Contractor to accept the assignment of a contract entered into
by Owner, then the specific warranties, guarantees, and correction obligations contained in
the assigned contract shall govern with respect to Contractor’s performance obligations to
Owner for the Work described in the assigned contract.

Indemnification
A.

To the fullest extent permitted by Laws and Regulations, and in addition to any other
obligations of Contractor under the Contract or otherwise, Contractor shall indemnify and
hold harmless Owner and Engineer, and the officers, directors, members, partners,
employees, agents, consultants and subcontractors of each and any of them from and
against all claims, costs, losses, and damages (including but not limited to all fees and
charges of engineers, architects, attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of or relating to the performance
of the Work, provided that any such claim, cost, loss, or damage is attributable to bodily
injury, sickness, disease, or death, or to injury to or destruction of tangible property (other
than the Work itself), including the loss of use resulting therefrom but only to the extent
caused by any negligent act or omission of Contractor, any Subcontractor, any Supplier, or
any individual or entity directly or indirectly employed by any of them to perform any of
the Work or anyone for whose acts any of them may be liable.

B.

In any and all claims against Owner or Engineer or any of their officers, directors, members,
partners, employees, agents, consultants, or subcontractors by any employee (or the
survivor or personal representative of such employee) of Contractor, any Subcontractor,
any Supplier, or any individual or entity directly or indirectly employed by any of them to
perform any of the Work, or anyone for whose acts any of them may be liable, the
indemnification obligation under Paragraph 7.18.A shall not be limited in any way by any
limitation on the amount or type of damages, compensation, or benefits payable by or for
Contractor or any such Subcontractor, Supplier, or other individual or entity under workers’
compensation acts, disability benefit acts, or other employee benefit acts.

C.

The indemnification obligations of Contractor under Paragraph 7.18.A shall not extend to
the liability of Engineer and Engineer’s officers, directors, members, partners, employees,
agents, consultants and subcontractors arising out of:
1.

the preparation or approval of, or the failure to prepare or approve maps, Drawings,
opinions, reports, surveys, Change Orders, designs, or Specifications; or

2.

giving directions or instructions, or failing to give them, if that is the primary cause of
the injury or damage.

Delegation of Professional Design Services
A.

Contractor will not be required to provide professional design services unless such services
are specifically required by the Contract Documents for a portion of the Work or unless
such services are required to carry out Contractor’s responsibilities for construction means,
methods, techniques, sequences and procedures. Contractor shall not be required to
provide professional services in violation of applicable Laws and Regulations.

B.

If professional design services or certifications by a design professional related to systems,
materials, or equipment are specifically required of Contractor by the Contract Documents,
Owner and Engineer will specify all performance and design criteria that such services must
satisfy. Contractor shall cause such services or certifications to be provided by a properly
licensed professional, whose signature and seal shall appear on all drawings, calculations,
specifications, certifications, and other submittals prepared by such professional. Shop
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Drawings and other submittals related to the Work designed or certified by such
professional, if prepared by others, shall bear such professional’s written approval when
submitted to Engineer.

7.20

C.

Owner and Engineer shall be entitled to rely upon the adequacy, accuracy, and
completeness of the services, certifications, or approvals performed by such design
professionals, provided Owner and Engineer have specified to Contractor all performance
and design criteria that such services must satisfy.

D.

Pursuant to this paragraph, Engineer’s review and approval of design calculations and
design drawings will be only for the limited purpose of checking for conformance with
performance and design criteria given and the design concept expressed in the Contract
Documents. Engineer’s review and approval of Shop Drawings and other submittals (except
design calculations and design drawings) will be only for the purpose stated in Paragraph
7.16.D.1.

E.

Contractor shall not be responsible for the adequacy of the performance or design criteria
specified by Owner or Engineer.

Add the following Section: Winter Maintenance
A.

The City shall be responsible for all snow removal starting on December 1 st, pending
approval from a Public Services Representation. Any damages incurred due to improper
maintenance of the roadway shall be charged to the Contractor’s retainage.

ARTICLE 8 – OTHER WORK AT THE SITE
8.01

Other Work
A.

In addition to and apart from the Work under the Contract Documents, the Owner may
perform other work at or adjacent to the Site. Such other work may be performed by
Owner’s employees, or through contracts between the Owner and third parties. Owner
may also arrange to have third-party utility owners perform work on their utilities and
facilities at or adjacent to the Site.

B.

If Owner performs other work at or adjacent to the Site with Owner’s employees, or
through contracts for such other work, then Owner shall give Contractor written notice
thereof prior to starting any such other work. If Owner has advance information regarding
the start of any utility work at or adjacent to the Site, Owner shall provide such information
to Contractor.

C.

Contractor shall afford each other contractor that performs such other work, each utility
owner performing other work, and Owner, if Owner is performing other work with Owner’s
employees, proper and safe access to the Site, and provide a reasonable opportunity for
the introduction and storage of materials and equipment and the execution of such other
work. Contractor shall do all cutting, fitting, and patching of the Work that may be required
to properly connect or otherwise make its several parts come together and properly
integrate with such other work. Contractor shall not endanger any work of others by
cutting, excavating, or otherwise altering such work; provided, however, that Contractor
may cut or alter others' work with the written consent of Engineer and the others whose
work will be affected.

D.

If the proper execution or results of any part of Contractor’s Work depends upon work
performed by others under this Article 8, Contractor shall inspect such other work and
promptly report to Engineer in writing any delays, defects, or deficiencies in such other
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work that render it unavailable or unsuitable for the proper execution and results of
Contractor’s Work. Contractor’s failure to so report will constitute an acceptance of such
other work as fit and proper for integration with Contractor’s Work except for latent
defects and deficiencies in such other work.
8.02

Coordination
A.

B.
8.03

If Owner intends to contract with others for the performance of other work at or adjacent
to the Site, to perform other work at or adjacent to the Site with Owner’s employees, or to
arrange to have utility owners perform work at or adjacent to the Site, the following will be
set forth in the Supplementary Conditions or provided to Contractor prior to the start of
any such other work:
1.

the identity of the individual or entity that will have authority and responsibility for
coordination of the activities among the various contractors;

2.

an itemization of the specific matters to be covered by such authority and
responsibility; and

3.

the extent of such authority and responsibilities.

Unless otherwise provided in the Supplementary Conditions, Owner shall have sole
authority and responsibility for such coordination.

Legal Relationships
A.

If, in the course of performing other work at or adjacent to the Site for Owner, the Owner’s
employees, any other contractor working for Owner, or any utility owner for whom the
Owner is responsible causes damage to the Work or to the property of Contractor or its
Subcontractors, or delays, disrupts, interferes with, or increases the scope or cost of the
performance of the Work, through actions or inaction, then Contractor shall be entitled to
an equitable adjustment in the Contract Price or the Contract Times, or both. Contractor
must submit any Change Proposal seeking an equitable adjustment in the Contract Price or
the Contract Times under this paragraph within 30 days of the damaging, delaying,
disrupting, or interfering event. The entitlement to, and extent of, any such equitable
adjustment shall take into account information (if any) regarding such other work that was
provided to Contractor in the Contract Documents prior to the submittal of the Bid or the
final negotiation of the terms of the Contract. When applicable, any such equitable
adjustment in Contract Price shall be conditioned on Contractor assigning to Owner all
Contractor’s rights against such other contractor or utility owner with respect to the
damage, delay, disruption, or interference that is the subject of the adjustment.
Contractor’s entitlement to an adjustment of the Contract Times is conditioned on such
adjustment being essential to Contractor’s ability to complete the Work within the Contract
Times.

B.

Contractor shall take reasonable and customary measures to avoid damaging, delaying,
disrupting, or interfering with the work of Owner, any other contractor, or any utility owner
performing other work at or adjacent to the Site. If Contractor fails to take such measures
and as a result damages, delays, disrupts, or interferes with the work of any such other
contractor or utility owner, then Owner may impose a set-off against payments due to
Contractor, and assign to such other contractor or utility owner the Owner’s contractual
rights against Contractor with respect to the breach of the obligations set forth in this
paragraph.

C.

When Owner is performing other work at or adjacent to the Site with Owner’s employees,
Contractor shall be liable to Owner for damage to such other work, and for the reasonable
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direct delay, disruption, and interference costs incurred by Owner as a result of
Contractor’s failure to take reasonable and customary measures with respect to Owner’s
other work. In response to such damage, delay, disruption, or interference, Owner may
impose a set-off against payments due to Contractor.
D.

If Contractor damages, delays, disrupts, or interferes with the work of any other contractor,
or any utility owner performing other work at or adjacent to the Site, through Contractor’s
failure to take reasonable and customary measures to avoid such impacts, or if any claim
arising out of Contractor’s actions, inactions, or negligence in performance of the Work at
or adjacent to the Site is made by any such other contractor or utility owner against
Contractor, Owner, or Engineer, then Contractor shall (1) promptly attempt to settle the
claim as to all parties through negotiations with such other contractor or utility owner, or
otherwise resolve the claim by arbitration or other dispute resolution proceeding or at law,
and (2) indemnify and hold harmless Owner and Engineer, and the officers, directors,
members, partners, employees, agents, consultants and subcontractors of each and any of
them from and against any such claims, and against all costs, losses, and damages
(including but not limited to all fees and charges of engineers, architects, attorneys, and
other professionals and all court or arbitration or other dispute resolution costs) arising out
of or relating to such damage, delay, disruption, or interference.

ARTICLE 9 – OWNER’S RESPONSIBILITIES
9.01

Communications to Contractor
A.

9.02

Replacement of Engineer
A.

9.03

9.06

Owner shall promptly furnish the data required of Owner under the Contract Documents.

Pay When Due
A.

9.05

Owner may at its discretion appoint an engineer to replace Engineer, provided Contractor
makes no reasonable objection to the replacement engineer. The replacement engineer’s
status under the Contract Documents shall be that of the former Engineer.

Furnish Data
A.

9.04

Except as otherwise provided in these General Conditions, Owner shall issue all
communications to Contractor through Engineer.

Owner shall make payments to Contractor when they are due as provided in the
Agreement.

Lands and Easements; Reports, Tests, and Drawings
A.

Owner’s duties with respect to providing lands and easements are set forth in Paragraph
5.01.

B.

Owner’s duties with respect to providing engineering surveys to establish reference points
are set forth in Paragraph 4.03.

C.

Article 5 refers to Owner’s identifying and making available to Contractor copies of reports
of explorations and tests of conditions at the Site, and drawings of physical conditions
relating to existing surface or subsurface structures at the Site.

Insurance
A.

Owner’s responsibilities, if any, with respect to purchasing and maintaining liability and
property insurance are set forth in Article 6.
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9.07

Change Orders
A.

9.08

Inspections, Tests, and Approvals
A.

9.09

Owner’s responsibility in respect to an undisclosed Hazardous Environmental Condition is
set forth in Paragraph 5.06.

Evidence of Financial Arrangements
A.

9.12

The Owner shall not supervise, direct, or have control or authority over, nor be responsible
for, Contractor’s means, methods, techniques, sequences, or procedures of construction,
or the safety precautions and programs incident thereto, or for any failure of Contractor to
comply with Laws and Regulations applicable to the performance of the Work. Owner will
not be responsible for Contractor’s failure to perform the Work in accordance with the
Contract Documents.

Undisclosed Hazardous Environmental Condition
A.

9.11

Owner’s responsibility with respect to certain inspections, tests, and approvals is set forth
in Paragraph 14.02.B.

Limitations on Owner’s Responsibilities
A.

9.10

Owner’s responsibilities with respect to Change Orders are set forth in Article 11.

Upon request of Contractor, Owner shall furnish Contractor reasonable evidence that
financial arrangements have been made to satisfy Owner’s obligations under the Contract
Documents (including obligations under proposed changes in the Work).

Safety Programs
A.

While at the Site, Owner’s employees and representatives shall comply with the specific
applicable requirements of Contractor’s safety programs of which Owner has been
informed.

B.

Owner shall furnish copies of any applicable Owner safety programs to Contractor.

ARTICLE 10 – ENGINEER’S STATUS DURING CONSTRUCTION
10.01 Owner’s Representative
A.

Engineer will be Owner’s representative during the construction period. The duties and
responsibilities and the limitations of authority of Engineer as Owner’s representative
during construction are set forth in the Contract.

10.02 Visits to Site
A.

Engineer will make visits to the Site at intervals appropriate to the various stages of
construction as Engineer deems necessary in order to observe as an experienced and
qualified design professional the progress that has been made and the quality of the
various aspects of Contractor’s executed Work. Based on information obtained during such
visits and observations, Engineer, for the benefit of Owner, will determine, in general, if the
Work is proceeding in accordance with the Contract Documents. Engineer will not be
required to make exhaustive or continuous inspections on the Site to check the quality or
quantity of the Work. Engineer’s efforts will be directed toward providing for Owner a
greater degree of confidence that the completed Work will conform generally to the
Contract Documents. On the basis of such visits and observations, Engineer will keep
Owner informed of the progress of the Work and will endeavor to guard Owner against
defective Work.
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B.

Engineer’s visits and observations are subject to all the limitations on Engineer’s authority
and responsibility set forth in Paragraph 10.08. Particularly, but without limitation, during
or as a result of Engineer’s visits or observations of Contractor’s Work, Engineer will not
supervise, direct, control, or have authority over or be responsible for Contractor’s means,
methods, techniques, sequences, or procedures of construction, or the safety precautions
and programs incident thereto, or for any failure of Contractor to comply with Laws and
Regulations applicable to the performance of the Work.

10.03 Project Representative
A.

If Owner and Engineer have agreed that Engineer will furnish a Resident Project
Representative to represent Engineer at the Site and assist Engineer in observing the
progress and quality of the Work, then the authority and responsibilities of any such
Resident Project Representative will be as provided in the Supplementary Conditions, and
limitations on the responsibilities thereof will be as provided in Paragraph 10.08. If Owner
designates another representative or agent to represent Owner at the Site who is not
Engineer’s consultant, agent, or employee, the responsibilities and authority and
limitations thereon of such other individual or entity will be as provided in the
Supplementary Conditions.

10.04 Rejecting Defective Work
A.

Engineer has the authority to reject Work in accordance with Article 14.

10.05 Shop Drawings, Change Orders and Payments
A.

Engineer’s authority, and limitations thereof, as to Shop Drawings and Samples, are set
forth in Paragraph 7.16.

B.

Engineer’s authority, and limitations thereof, as to design calculations and design drawings
submitted in response to a delegation of professional design services, if any, are set forth in
Paragraph 7.19.

C.

Engineer’s authority as to Change Orders is set forth in Article 11.

D.

Engineer’s authority as to Applications for Payment is set forth in Article 15.

10.06 Determinations for Unit Price Work
A.

Engineer will determine the actual quantities and classifications of Unit Price Work
performed by Contractor as set forth in Paragraph 13.03.

10.07 Decisions on Requirements of Contract Documents and Acceptability of Work
A.

Engineer will render decisions regarding the requirements of the Contract Documents, and
judge the acceptability of the Work, pursuant to the specific procedures set forth herein for
initial interpretations, Change Proposals, and acceptance of the Work. In rendering such
decisions and judgments, Engineer will not show partiality to Owner or Contractor, and will
not be liable to Owner, Contractor, or others in connection with any proceedings,
interpretations, decisions, or judgments conducted or rendered in good faith.

10.08 Limitations on Engineer’s Authority and Responsibilities
A.

Neither Engineer’s authority or responsibility under this Article 10 or under any other
provision of the Contract, nor any decision made by Engineer in good faith either to
exercise or not exercise such authority or responsibility or the undertaking, exercise, or
performance of any authority or responsibility by Engineer, shall create, impose, or give rise
to any duty in contract, tort, or otherwise owed by Engineer to Contractor, any
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Subcontractor, any Supplier, any other individual or entity, or to any surety for or employee
or agent of any of them.
B.

Engineer will not supervise, direct, control, or have authority over or be responsible for
Contractor’s means, methods, techniques, sequences, or procedures of construction, or the
safety precautions and programs incident thereto, or for any failure of Contractor to
comply with Laws and Regulations applicable to the performance of the Work. Engineer will
not be responsible for Contractor’s failure to perform the Work in accordance with the
Contract Documents.

C.

Engineer will not be responsible for the acts or omissions of Contractor or of any
Subcontractor, any Supplier, or of any other individual or entity performing any of the
Work.

D.

Engineer’s review of the final Application for Payment and accompanying documentation
and all maintenance and operating instructions, schedules, guarantees, bonds, certificates
of inspection, tests and approvals, and other documentation required to be delivered by
Paragraph 15.06.A will only be to determine generally that their content complies with the
requirements of, and in the case of certificates of inspections, tests, and approvals, that the
results certified indicate compliance with the Contract Documents.

E.

The limitations upon authority and responsibility set forth in this Paragraph 10.08 shall also
apply to the Resident Project Representative, if any.

10.09 Compliance with Safety Program
A.

While at the Site, Engineer’s employees and representatives will comply with the specific
applicable requirements of Owner’s and Contractor’s safety programs (if any) of which
Engineer has been informed.

ARTICLE 11 – AMENDING THE CONTRACT DOCUMENTS; CHANGES IN THE WORK
11.01 Amending and Supplementing Contract Documents
A.

The Contract Documents may be amended or supplemented by a Change Order, a Work
Change Directive, or a Field Order.
1.

2.

Change Orders:
a.

If an amendment or supplement to the Contract Documents includes a change in
the Contract Price or the Contract Times, such amendment or supplement must
be set forth in a Change Order. A Change Order also may be used to establish
amendments and supplements of the Contract Documents that do not affect the
Contract Price or Contract Times.

b.

Owner and Contractor may amend those terms and conditions of the Contract
Documents that do not involve (1) the performance or acceptability of the Work,
(2) the design (as set forth in the Drawings, Specifications, or otherwise), or (3)
other engineering or technical matters, without the recommendation of the
Engineer. Such an amendment shall be set forth in a Change Order.

Work Change Directives: A Work Change Directive will not change the Contract Price
or the Contract Times but is evidence that the parties expect that the modification
ordered or documented by a Work Change Directive will be incorporated in a
subsequently issued Change Order, following negotiations by the parties as to the
Work Change Directive’s effect, if any, on the Contract Price and Contract Times; or, if
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negotiations are unsuccessful, by a determination under the terms of the Contract
Documents governing adjustments, expressly including Paragraph 11.04 regarding
change of Contract Price. Contractor must submit any Change Proposal seeking an
adjustment of the Contract Price or the Contract Times, or both, no later than 30 days
after the completion of the Work set out in the Work Change Directive. Owner must
submit any Claim seeking an adjustment of the Contract Price or the Contract Times,
or both, no later than 60 days after issuance of the Work Change Directive.
3.

Field Orders: Engineer may authorize minor changes in the Work if the changes do not
involve an adjustment in the Contract Price or the Contract Times and are compatible
with the design concept of the completed Project as a functioning whole as indicated
by the Contract Documents. Such changes will be accomplished by a Field Order and
will be binding on Owner and also on Contractor, which shall perform the Work
involved promptly. If Contractor believes that a Field Order justifies an adjustment in
the Contract Price or Contract Times, or both, then before proceeding with the Work
at issue, Contractor shall submit a Change Proposal as provided herein.

11.02 Owner-Authorized Changes in the Work
A.

11.03

Without invalidating the Contract and without notice to any surety, Owner may, at any
time or from time to time, order additions, deletions, or revisions in the Work. Such
changes shall be supported by Engineer’s recommendation, to the extent the change
involves the design (as set forth in the Drawings, Specifications, or otherwise), or other
engineering or technical matters. Such changes may be accomplished by a Change Order, if
Owner and Contractor have agreed as to the effect, if any, of the changes on Contract
Times or Contract Price; or by a Work Change Directive. Upon receipt of any such
document, Contractor shall promptly proceed with the Work involved; or, in the case of a
deletion in the Work, promptly cease construction activities with respect to such deleted
Work. Added or revised Work shall be performed under the applicable conditions of the
Contract Documents. Nothing in this paragraph shall obligate Contractor to undertake work
that Contractor reasonably concludes cannot be performed in a manner consistent with
Contractor’s safety obligations under the Contract Documents or Laws and Regulations.

Unauthorized Changes in the Work
A.

Contractor shall not be entitled to an increase in the Contract Price or an extension of the
Contract Times with respect to any work performed that is not required by the Contract
Documents, as amended, modified, or supplemented, except in the case of an emergency
as provided in Paragraph 7.15 or in the case of uncovering Work as provided in Paragraph
14.05.

11.04 Change of Contract Price
A.

The Contract Price may only be changed by a Change Order. Any Change Proposal for an
adjustment in the Contract Price shall comply with the provisions of Paragraph 11.06. Any
Claim for an adjustment of Contract Price shall comply with the provisions of Article 12.

B.

An adjustment in the Contract Price will be determined as follows:
1.

where the Work involved is covered by unit prices contained in the Contract
Documents, then by application of such unit prices to the quantities of the items
involved (subject to the provisions of Paragraph 13.03); or

2.

where the Work involved is not covered by unit prices contained in the Contract
Documents, then by a mutually agreed lump sum (which may include an allowance for
overhead and profit not necessarily in accordance with Paragraph 11.04.C.2); or
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3.

C.

where the Work involved is not covered by unit prices contained in the Contract
Documents and the parties do not reach mutual agreement to a lump sum, then on
the basis of the Cost of the Work (determined as provided in Paragraph 13.01) plus a
Contractor’s fee for overhead and profit (determined as provided in Paragraph
11.04.C).

Contractor’s Fee: When applicable, the Contractor’s fee for overhead and profit shall be
determined as follows:
1.

a mutually acceptable fixed fee; or

2.

if a fixed fee is not agreed upon, then a fee based on the following percentages of the
various portions of the Cost of the Work:
a.

for costs incurred under Paragraphs 13.01.B.1 and 13.01.B.2, the Contractor’s fee
shall be 15 percent;

b.

for costs incurred under Paragraph 13.01.B.3, the Contractor’s fee shall be five
percent;

c.

where one or more tiers of subcontracts are on the basis of Cost of the Work plus
a fee and no fixed fee is agreed upon, the intent of Paragraphs 11.04.C.2.a and
11.04.C.2.b is that the Contractor’s fee shall be based on: (1) a fee of 15 percent
of the costs incurred under Paragraphs 13.01.A.1 and 13.01.A.2 by the
Subcontractor that actually performs the Work, at whatever tier, and (2) with
respect to Contractor itself and to any Subcontractors of a tier higher than that of
the Subcontractor that actually performs the Work, a fee of five percent of the
amount (fee plus underlying costs incurred) attributable to the next lower tier
Subcontractor; provided, however, that for any such subcontracted work the
maximum total fee to be paid by Owner shall be no greater than 27 percent of
the costs incurred by the Subcontractor that actually performs the work;

d.

no fee shall be payable on the basis of costs itemized under Paragraphs 13.01.B.4,
13.01.B.5, and 13.01.C;

e.

the amount of credit to be allowed by Contractor to Owner for any change which
results in a net decrease in cost will be the amount of the actual net decrease in
cost plus a deduction in Contractor’s fee by an amount equal to five percent of
such net decrease; and

f.

when both additions and credits are involved in any one change, the adjustment
in Contractor’s fee shall be computed on the basis of the net change in
accordance with Paragraphs 11.04.C.2.a through 11.04.C.2.e, inclusive.

11.05 Change of Contract Times
A.

The Contract Times may only be changed by a Change Order. Any Change Proposal for an
adjustment in the Contract Times shall comply with the provisions of Paragraph 11.06. Any
Claim for an adjustment in the Contract Times shall comply with the provisions of Article
12.

B.

An adjustment of the Contract Times shall be subject to the limitations set forth in
Paragraph 4.05, concerning delays in Contractor’s progress.

11.06 Change Proposals
A.

Contractor shall submit a Change Proposal to Engineer to request an adjustment in the
Contract Times or Contract Price; appeal an initial decision by Engineer concerning the
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requirements of the Contract Documents or relating to the acceptability of the Work under
the Contract Documents; contest a set-off against payment due; or seek other relief under
the Contract. The Change Proposal shall specify any proposed change in Contract Times or
Contract Price, or both, or other proposed relief, and explain the reason for the proposed
change, with citations to any governing or applicable provisions of the Contract Documents.

B.

1.

Procedures: Contractor shall submit each Change Proposal to Engineer promptly (but
in no event later than 30 days) after the start of the event giving rise thereto, or after
such initial decision. The Contractor shall submit supporting data, including the
proposed change in Contract Price or Contract Time (if any), to the Engineer and
Owner within 15 days after the submittal of the Change Proposal. The supporting data
shall be accompanied by a written statement that the supporting data are accurate
and complete, and that any requested time or price adjustment is the entire
adjustment to which Contractor believes it is entitled as a result of said event.
Engineer will advise Owner regarding the Change Proposal, and consider any
comments or response from Owner regarding the Change Proposal.

2.

Engineer’s Action: Engineer will review each Change Proposal and, within 30 days after
receipt of the Contractor’s supporting data, either deny the Change Proposal in whole,
approve it in whole, or deny it in part and approve it in part. Such actions shall be in
writing, with a copy provided to Owner and Contractor. If Engineer does not take
action on the Change Proposal within 30 days, then either Owner or Contractor may at
any time thereafter submit a letter to the other party indicating that as a result of
Engineer’s inaction the Change Proposal is deemed denied, thereby commencing the
time for appeal of the denial under Article 12.

3.

Binding Decision: Engineer’s decision will be final and binding upon Owner and
Contractor, unless Owner or Contractor appeals the decision by filing a Claim under
Article 12.

Resolution of Certain Change Proposals: If the Change Proposal does not involve the design
(as set forth in the Drawings, Specifications, or otherwise), the acceptability of the Work, or
other engineering or technical matters, then Engineer will notify the parties that the
Engineer is unable to resolve the Change Proposal. For purposes of further resolution of
such a Change Proposal, such notice shall be deemed a denial, and Contractor may choose
to seek resolution under the terms of Article 12.

11.07 Execution of Change Orders
A.

Owner and Contractor shall execute appropriate Change Orders covering:
1.

changes in the Contract Price or Contract Times which are agreed to by the parties,
including any undisputed sum or amount of time for Work actually performed in
accordance with a Work Change Directive;

2.

changes in Contract Price resulting from an Owner set-off, unless Contractor has duly
contested such set-off;

3.

changes in the Work which are: (a) ordered by Owner pursuant to Paragraph 11.02, (b)
required because of Owner’s acceptance of defective Work under Paragraph 14.04 or
Owner’s correction of defective Work under Paragraph 14.07, or (c) agreed to by the
parties, subject to the need for Engineer’s recommendation if the change in the Work
involves the design (as set forth in the Drawings, Specifications, or otherwise), or other
engineering or technical matters; and

EJCDC® C-700 (Rev. 1), Standard General Conditions of the Construction Contract.
Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
Page 46 of 65

Page 109 of 284

4.
B.

changes in the Contract Price or Contract Times, or other changes, which embody the
substance of any final and binding results under Paragraph 11.06, or Article 12.

If Owner or Contractor refuses to execute a Change Order that is required to be executed
under the terms of this Paragraph 11.07, it shall be deemed to be of full force and effect, as
if fully executed.

11.08 Notification to Surety
A.

If the provisions of any bond require notice to be given to a surety of any change affecting
the general scope of the Work or the provisions of the Contract Documents (including, but
not limited to, Contract Price or Contract Times), the giving of any such notice will be
Contractor’s responsibility. The amount of each applicable bond will be adjusted to reflect
the effect of any such change.

ARTICLE 12 – CLAIMS
12.01 Claims
A.

Claims Process: The following disputes between Owner and Contractor shall be submitted
to the Claims process set forth in this Article:
1.

Appeals by Owner or Contractor of Engineer’s decisions regarding Change Proposals;

2.

Owner demands for adjustments in the Contract Price or Contract Times, or other
relief under the Contract Documents; and

3.

Disputes that Engineer has been unable to address because they do not involve the
design (as set forth in the Drawings, Specifications, or otherwise), the acceptability of
the Work, or other engineering or technical matters.

B.

Submittal of Claim: The party submitting a Claim shall deliver it directly to the other party
to the Contract promptly (but in no event later than 30 days) after the start of the event
giving rise thereto; in the case of appeals regarding Change Proposals within 30 days of the
decision under appeal. The party submitting the Claim shall also furnish a copy to the
Engineer, for its information only. The responsibility to substantiate a Claim shall rest with
the party making the Claim. In the case of a Claim by Contractor seeking an increase in the
Contract Times or Contract Price, or both, Contractor shall certify that the Claim is made in
good faith, that the supporting data are accurate and complete, and that to the best of
Contractor’s knowledge and belief the amount of time or money requested accurately
reflects the full amount to which Contractor is entitled.

C.

Review and Resolution: The party receiving a Claim shall review it thoroughly, giving full
consideration to its merits. The two parties shall seek to resolve the Claim through the
exchange of information and direct negotiations. The parties may extend the time for
resolving the Claim by mutual agreement. All actions taken on a Claim shall be stated in
writing and submitted to the other party, with a copy to Engineer.

D.

Mediation:
1.

At any time after initiation of a Claim, Owner and Contractor may mutually agree to
mediation of the underlying dispute. The agreement to mediate shall stay the Claim
submittal and response process.

2.

If Owner and Contractor agree to mediation, then after 60 days from such agreement,
either Owner or Contractor may unilaterally terminate the mediation process, and the
Claim submittal and decision process shall resume as of the date of the termination. If
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the mediation proceeds but is unsuccessful in resolving the dispute, the Claim
submittal and decision process shall resume as of the date of the conclusion of the
mediation, as determined by the mediator.
3.

Owner and Contractor shall each pay one-half of the mediator’s fees and costs.

E.

Partial Approval: If the party receiving a Claim approves the Claim in part and denies it in
part, such action shall be final and binding unless within 30 days of such action the other
party invokes the procedure set forth in Article 17 for final resolution of disputes.

F.

Denial of Claim: If efforts to resolve a Claim are not successful, the party receiving the Claim
may deny it by giving written notice of denial to the other party. If the receiving party does
not take action on the Claim within 90 days, then either Owner or Contractor may at any
time thereafter submit a letter to the other party indicating that as a result of the inaction,
the Claim is deemed denied, thereby commencing the time for appeal of the denial. A
denial of the Claim shall be final and binding unless within 30 days of the denial the other
party invokes the procedure set forth in Article 17 for the final resolution of disputes.

G.

Final and Binding Results: If the parties reach a mutual agreement regarding a Claim,
whether through approval of the Claim, direct negotiations, mediation, or otherwise; or if a
Claim is approved in part and denied in part, or denied in full, and such actions become
final and binding; then the results of the agreement or action on the Claim shall be
incorporated in a Change Order to the extent they affect the Contract, including the Work,
the Contract Times, or the Contract Price.

ARTICLE 13 – COST OF THE WORK; ALLOWANCES; UNIT PRICE WORK
13.01 Cost of the Work
A.

B.

Purposes for Determination of Cost of the Work: The term Cost of the Work means the sum
of all costs necessary for the proper performance of the Work at issue, as further defined
below. The provisions of this Paragraph 13.01 are used for two distinct purposes:
1.

To determine Cost of the Work when Cost of the Work is a component of the Contract
Price, under cost-plus-fee, time-and-materials, or other cost-based terms; or

2.

To determine the value of a Change Order, Change Proposal, Claim, set-off, or other
adjustment in Contract Price. When the value of any such adjustment is determined
on the basis of Cost of the Work, Contractor is entitled only to those additional or
incremental costs required because of the change in the Work or because of the event
giving rise to the adjustment.

Costs Included: Except as otherwise may be agreed to in writing by Owner, costs included in
the Cost of the Work shall be in amounts no higher than those prevailing in the locality of
the Project, shall not include any of the costs itemized in Paragraph 13.01.C, and shall
include only the following items:
1.

Payroll costs for employees in the direct employ of Contractor in the performance of
the Work under schedules of job classifications agreed upon by Owner and Contractor.
Such employees shall include, without limitation, superintendents, foremen, and other
personnel employed full time on the Work. Payroll costs for employees not employed
full time on the Work shall be apportioned on the basis of their time spent on the
Work. Payroll costs shall include, but not be limited to, salaries and wages plus the
cost of fringe benefits, which shall include social security contributions,
unemployment, excise, and payroll taxes, workers’ compensation, health and
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retirement benefits, bonuses, sick leave, and vacation and holiday pay applicable
thereto. The expenses of performing Work outside of regular working hours, on
Saturday, Sunday, or legal holidays, shall be included in the above to the extent
authorized by Owner.
2.

Cost of all materials and equipment furnished and incorporated in the Work, including
costs of transportation and storage thereof, and Suppliers’ field services required in
connection therewith. All cash discounts shall accrue to Contractor unless Owner
deposits funds with Contractor with which to make payments, in which case the cash
discounts shall accrue to Owner. All trade discounts, rebates, and refunds and returns
from sale of surplus materials and equipment shall accrue to Owner, and Contractor
shall make provisions so that they may be obtained.

3.

Payments made by Contractor to Subcontractors for Work performed by
Subcontractors. If required by Owner, Contractor shall obtain competitive bids from
subcontractors acceptable to Owner and Contractor and shall deliver such bids to
Owner, who will then determine, with the advice of Engineer, which bids, if any, will
be acceptable. If any subcontract provides that the Subcontractor is to be paid on the
basis of Cost of the Work plus a fee, the Subcontractor’s Cost of the Work and fee shall
be determined in the same manner as Contractor’s Cost of the Work and fee as
provided in this Paragraph 13.01.

4.

Costs of special consultants (including but not limited to engineers, architects, testing
laboratories, surveyors, attorneys, and accountants) employed for services specifically
related to the Work.

5.

Supplemental costs including the following:
a.

The proportion of necessary transportation, travel, and subsistence expenses of
Contractor’s employees incurred in discharge of duties connected with the Work.

b.

Cost, including transportation and maintenance, of all materials, supplies,
equipment, machinery, appliances, office, and temporary facilities at the Site, and
hand tools not owned by the workers, which are consumed in the performance of
the Work, and cost, less market value, of such items used but not consumed
which remain the property of Contractor.

c.

Rentals of all construction equipment and machinery, and the parts thereof,
whether rented from Contractor or others in accordance with rental agreements
approved by Owner with the advice of Engineer, and the costs of transportation,
loading, unloading, assembly, dismantling, and removal thereof. All such costs
shall be in accordance with the terms of said rental agreements. The rental of any
such equipment, machinery, or parts shall cease when the use thereof is no
longer necessary for the Work.

d.

Sales, consumer, use, and other similar taxes related to the Work, and for which
Contractor is liable, as imposed by Laws and Regulations.

e.

Deposits lost for causes other than negligence of Contractor, any Subcontractor,
or anyone directly or indirectly employed by any of them or for whose acts any of
them may be liable, and royalty payments and fees for permits and licenses.

f.

Losses and damages (and related expenses) caused by damage to the Work, not
compensated by insurance or otherwise, sustained by Contractor in connection
with the performance of the Work (except losses and damages within the
deductible amounts of property insurance established in accordance with
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Paragraph 6.05), provided such losses and damages have resulted from causes
other than the negligence of Contractor, any Subcontractor, or anyone directly or
indirectly employed by any of them or for whose acts any of them may be liable.
Such losses shall include settlements made with the written consent and approval
of Owner. No such losses, damages, and expenses shall be included in the Cost of
the Work for the purpose of determining Contractor’s fee.

C.

g.

The cost of utilities, fuel, and sanitary facilities at the Site.

h.

Minor expenses such as communication service at the Site, express and courier
services, and similar petty cash items in connection with the Work.

i.

The costs of premiums for all bonds and insurance that Contractor is required by
the Contract Documents to purchase and maintain.

Costs Excluded: The term Cost of the Work shall not include any of the following items:
1.

Payroll costs and other compensation of Contractor’s officers, executives, principals
(of partnerships and sole proprietorships), general managers, safety managers,
engineers, architects, estimators, attorneys, auditors, accountants, purchasing and
contracting agents, expediters, timekeepers, clerks, and other personnel employed by
Contractor, whether at the Site or in Contractor’s principal or branch office for general
administration of the Work and not specifically included in the agreed upon schedule
of job classifications referred to in Paragraph 13.01.B.1 or specifically covered by
Paragraph 13.01.B.4. The payroll costs and other compensation excluded here are to
be considered administrative costs covered by the Contractor’s fee.

2.

Expenses of Contractor’s principal and branch offices other than Contractor’s office at
the Site.

3.

Any part of Contractor’s capital expenses, including interest on Contractor’s capital
employed for the Work and charges against Contractor for delinquent payments.

4.

Costs due to the negligence of Contractor, any Subcontractor, or anyone directly or
indirectly employed by any of them or for whose acts any of them may be liable,
including but not limited to, the correction of defective Work, disposal of materials or
equipment wrongly supplied, and making good any damage to property.

5.

Other overhead or general expense costs of any kind and the costs of any item not
specifically and expressly included in Paragraph 13.01.B.

D.

Contractor’s Fee: When the Work as a whole is performed on the basis of cost-plus,
Contractor’s fee shall be determined as set forth in the Agreement. When the value of any
Work covered by a Change Order, Change Proposal, Claim, set-off, or other adjustment in
Contract Price is determined on the basis of Cost of the Work, Contractor’s fee shall be
determined as set forth in Paragraph 11.04.C.

E.

Documentation: Whenever the Cost of the Work for any purpose is to be determined
pursuant to this Article 13, Contractor will establish and maintain records thereof in
accordance with generally accepted accounting practices and submit in a form acceptable
to Engineer an itemized cost breakdown together with supporting data.

13.02 Allowances
A.

It is understood that Contractor has included in the Contract Price all allowances so named
in the Contract Documents and shall cause the Work so covered to be performed for such
sums and by such persons or entities as may be acceptable to Owner and Engineer.
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B.

Cash Allowances: Contractor agrees that:
1.

the cash allowances include the cost to Contractor (less any applicable trade
discounts) of materials and equipment required by the allowances to be delivered at
the Site, and all applicable taxes; and

2.

Contractor’s costs for unloading and handling on the Site, labor, installation, overhead,
profit, and other expenses contemplated for the cash allowances have been included
in the Contract Price and not in the allowances, and no demand for additional
payment on account of any of the foregoing will be valid.

C.

Contingency Allowance: Contractor agrees that a contingency allowance, if any, is for the
sole use of Owner to cover unanticipated costs.

D.

Prior to final payment, an appropriate Change Order will be issued as recommended by
Engineer to reflect actual amounts due Contractor on account of Work covered by
allowances, and the Contract Price shall be correspondingly adjusted.

13.03 Unit Price Work
A.

Where the Contract Documents provide that all or part of the Work is to be Unit Price
Work, initially the Contract Price will be deemed to include for all Unit Price Work an
amount equal to the sum of the unit price for each separately identified item of Unit Price
Work times the estimated quantity of each item as indicated in the Agreement.

B.

The estimated quantities of items of Unit Price Work are not guaranteed and are solely for
the purpose of comparison of Bids and determining an initial Contract Price. Payments to
Contractor for Unit Price Work will be based on actual quantities.

C.

Each unit price will be deemed to include an amount considered by Contractor to be
adequate to cover Contractor’s overhead and profit for each separately identified item.

D.

Engineer will determine the actual quantities and classifications of Unit Price Work
performed by Contractor. Engineer will review with Contractor the Engineer’s preliminary
determinations on such matters before rendering a written decision thereon (by
recommendation of an Application for Payment or otherwise). Engineer’s written decision
thereon will be final and binding (except as modified by Engineer to reflect changed factual
conditions or more accurate data) upon Owner and Contractor, subject to the provisions of
the following paragraph.

E.

Within 30 days of Engineer’s written decision under the preceding paragraph, Contractor
may submit a Change Proposal, or Owner may file a Claim, seeking an adjustment in the
Contract Price if:
1.

the quantity of any item of Unit Price Work performed by Contractor differs materially
and significantly from the estimated quantity of such item indicated in the Agreement;

2.

there is no corresponding adjustment with respect to any other item of Work; and

3.

Contractor believes that it is entitled to an increase in Contract Price as a result of
having incurred additional expense or Owner believes that Owner is entitled to a
decrease in Contract Price, and the parties are unable to agree as to the amount of any
such increase or decrease.
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ARTICLE 14 – TESTS AND INSPECTIONS; CORRECTION, REMOVAL OR ACCEPTANCE OF DEFECTIVE
WORK
14.01 Access to Work
A.

Owner, Engineer, their consultants and other representatives and personnel of Owner,
independent testing laboratories, and authorities having jurisdiction will have access to the
Site and the Work at reasonable times for their observation, inspection, and testing.
Contractor shall provide them proper and safe conditions for such access and advise them
of Contractor’s safety procedures and programs so that they may comply therewith as
applicable.

14.02 Tests, Inspections, and Approvals
A.

Contractor shall give Engineer timely notice of readiness of the Work (or specific parts
thereof) for all required inspections and tests, and shall cooperate with inspection and
testing personnel to facilitate required inspections and tests.

B.

Owner shall retain and pay for the services of an independent inspector, testing laboratory,
or other qualified individual or entity to perform all inspections and tests expressly required
by the Contract Documents to be furnished and paid for by Owner, except that costs
incurred in connection with tests or inspections of covered Work shall be governed by the
provisions of Paragraph 14.05.

C.

If Laws or Regulations of any public body having jurisdiction require any Work (or part
thereof) specifically to be inspected, tested, or approved by an employee or other
representative of such public body, Contractor shall assume full responsibility for arranging
and obtaining such inspections, tests, or approvals, pay all costs in connection therewith,
and furnish Engineer the required certificates of inspection or approval.

D.

Contractor shall be responsible for arranging, obtaining, and paying for all inspections and
tests required:
1.

by the Contract Documents, unless the Contract Documents expressly allocate
responsibility for a specific inspection or test to Owner;

2.

to attain Owner’s and Engineer’s acceptance of materials or equipment to be
incorporated in the Work;

3.

by manufacturers of equipment furnished under the Contract Documents;

4.

for testing, adjusting, and balancing of mechanical, electrical, and other equipment to
be incorporated into the Work; and

5.

for acceptance of materials, mix designs, or equipment submitted for approval prior to
Contractor’s purchase thereof for incorporation in the Work.

Such inspections and tests shall be performed by independent inspectors, testing
laboratories, or other qualified individuals or entities acceptable to Owner and Engineer.
E.

If the Contract Documents require the Work (or part thereof) to be approved by Owner,
Engineer, or another designated individual or entity, then Contractor shall assume full
responsibility for arranging and obtaining such approvals.

F.

If any Work (or the work of others) that is to be inspected, tested, or approved is covered
by Contractor without written concurrence of Engineer, Contractor shall, if requested by
Engineer, uncover such Work for observation. Such uncovering shall be at Contractor’s
expense unless Contractor had given Engineer timely notice of Contractor’s intention to
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cover the same and Engineer had not acted with reasonable promptness in response to
such notice.
14.03 Defective Work
A.

Contractor’s Obligation: It is Contractor’s obligation to assure that the Work is not
defective.

B.

Engineer’s Authority: Engineer has the authority to determine whether Work is defective,
and to reject defective Work.

C.

Notice of Defects: Prompt notice of all defective Work of which Owner or Engineer has
actual knowledge will be given to Contractor.

D.

Correction, or Removal and Replacement: Promptly after receipt of written notice of
defective Work, Contractor shall correct all such defective Work, whether or not fabricated,
installed, or completed, or, if Engineer has rejected the defective Work, remove it from the
Project and replace it with Work that is not defective.

E.

Preservation of Warranties: When correcting defective Work, Contractor shall take no
action that would void or otherwise impair Owner’s special warranty and guarantee, if any,
on said Work.

F.

Costs and Damages: In addition to its correction, removal, and replacement obligations
with respect to defective Work, Contractor shall pay all claims, costs, losses, and damages
arising out of or relating to defective Work, including but not limited to the cost of the
inspection, testing, correction, removal, replacement, or reconstruction of such defective
Work, fines levied against Owner by governmental authorities because the Work is
defective, and the costs of repair or replacement of work of others resulting from defective
Work. Prior to final payment, if Owner and Contractor are unable to agree as to the
measure of such claims, costs, losses, and damages resulting from defective Work, then
Owner may impose a reasonable set-off against payments due under Article 15.

14.04 Acceptance of Defective Work
A.

If, instead of requiring correction or removal and replacement of defective Work, Owner
prefers to accept it, Owner may do so (subject, if such acceptance occurs prior to final
payment, to Engineer’s confirmation that such acceptance is in general accord with the
design intent and applicable engineering principles, and will not endanger public safety).
Contractor shall pay all claims, costs, losses, and damages attributable to Owner’s
evaluation of and determination to accept such defective Work (such costs to be approved
by Engineer as to reasonableness), and for the diminished value of the Work to the extent
not otherwise paid by Contractor. If any such acceptance occurs prior to final payment, the
necessary revisions in the Contract Documents with respect to the Work shall be
incorporated in a Change Order. If the parties are unable to agree as to the decrease in the
Contract Price, reflecting the diminished value of Work so accepted, then Owner may
impose a reasonable set-off against payments due under Article 15. If the acceptance of
defective Work occurs after final payment, Contractor shall pay an appropriate amount to
Owner.

14.05 Uncovering Work
A.

Engineer has the authority to require additional inspection or testing of the Work, whether
or not the Work is fabricated, installed, or completed.
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B.

If any Work is covered contrary to the written request of Engineer, then Contractor shall, if
requested by Engineer, uncover such Work for Engineer’s observation, and then replace
the covering, all at Contractor’s expense.

C.

If Engineer considers it necessary or advisable that covered Work be observed by Engineer
or inspected or tested by others, then Contractor, at Engineer’s request, shall uncover,
expose, or otherwise make available for observation, inspection, or testing as Engineer may
require, that portion of the Work in question, and provide all necessary labor, material, and
equipment.
1.

If it is found that the uncovered Work is defective, Contractor shall be responsible for
all claims, costs, losses, and damages arising out of or relating to such uncovering,
exposure, observation, inspection, and testing, and of satisfactory replacement or
reconstruction (including but not limited to all costs of repair or replacement of work
of others); and pending Contractor’s full discharge of this responsibility the Owner
shall be entitled to impose a reasonable set-off against payments due under Article 15.

2.

If the uncovered Work is not found to be defective, Contractor shall be allowed an
increase in the Contract Price or an extension of the Contract Times, or both, directly
attributable to such uncovering, exposure, observation, inspection, testing,
replacement, and reconstruction. If the parties are unable to agree as to the amount
or extent thereof, then Contractor may submit a Change Proposal within 30 days of
the determination that the Work is not defective.

14.06 Owner May Stop the Work
A.

If the Work is defective, or Contractor fails to supply sufficient skilled workers or suitable
materials or equipment, or fails to perform the Work in such a way that the completed
Work will conform to the Contract Documents, then Owner may order Contractor to stop
the Work, or any portion thereof, until the cause for such order has been eliminated;
however, this right of Owner to stop the Work shall not give rise to any duty on the part of
Owner to exercise this right for the benefit of Contractor, any Subcontractor, any Supplier,
any other individual or entity, or any surety for, or employee or agent of any of them.

14.07 Owner May Correct Defective Work
A.

If Contractor fails within a reasonable time after written notice from Engineer to correct
defective Work, or to remove and replace rejected Work as required by Engineer, or if
Contractor fails to perform the Work in accordance with the Contract Documents, or if
Contractor fails to comply with any other provision of the Contract Documents, then Owner
may, after seven days written notice to Contractor, correct or remedy any such deficiency.

B.

In exercising the rights and remedies under this Paragraph 14.07, Owner shall proceed
expeditiously. In connection with such corrective or remedial action, Owner may exclude
Contractor from all or part of the Site, take possession of all or part of the Work and
suspend Contractor’s services related thereto, and incorporate in the Work all materials
and equipment stored at the Site or for which Owner has paid Contractor but which are
stored elsewhere. Contractor shall allow Owner, Owner’s representatives, agents and
employees, Owner’s other contractors, and Engineer and Engineer’s consultants access to
the Site to enable Owner to exercise the rights and remedies under this paragraph.

C.

All claims, costs, losses, and damages incurred or sustained by Owner in exercising the
rights and remedies under this Paragraph 14.07 will be charged against Contractor as setoffs against payments due under Article 15. Such claims, costs, losses and damages will
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include but not be limited to all costs of repair, or replacement of work of others destroyed
or damaged by correction, removal, or replacement of Contractor’s defective Work.
D.

Contractor shall not be allowed an extension of the Contract Times because of any delay in
the performance of the Work attributable to the exercise by Owner of Owner’s rights and
remedies under this Paragraph 14.07.

ARTICLE 15 – PAYMENTS TO CONTRACTOR; SET-OFFS; COMPLETION; CORRECTION PERIOD
15.01 Progress Payments
A.

Basis for Progress Payments: The Schedule of Values established as provided in Article 2 will
serve as the basis for progress payments and will be incorporated into a form of Application
for Payment acceptable to Engineer. Progress payments on account of Unit Price Work will
be based on the number of units completed during the pay period, as determined under
the provisions of Paragraph 13.03. Progress payments for cost-based Work will be based on
Cost of the Work completed by Contractor during the pay period.

B.

Applications for Payments:

C.

1.

At least 20 days before the date established in the Agreement for each progress
payment (but not more often than once a month), Contractor shall submit to Engineer
for review an Application for Payment filled out and signed by Contractor covering the
Work completed as of the date of the Application and accompanied by such
supporting documentation as is required by the Contract Documents. If payment is
requested on the basis of materials and equipment not incorporated in the Work but
delivered and suitably stored at the Site or at another location agreed to in writing, the
Application for Payment shall also be accompanied by a bill of sale, invoice, or other
documentation warranting that Owner has received the materials and equipment free
and clear of all Liens, and evidence that the materials and equipment are covered by
appropriate property insurance, a warehouse bond, or other arrangements to protect
Owner’s interest therein, all of which must be satisfactory to Owner.

2.

Beginning with the second Application for Payment, each Application shall include an
affidavit of Contractor stating that all previous progress payments received on account
of the Work have been applied on account to discharge Contractor’s legitimate
obligations associated with prior Applications for Payment.

3.

The amount of retainage with respect to progress payments will be as stipulated in the
Agreement.

Review of Applications:
1.

Engineer will, within 10 days after receipt of each Application for Payment, including
each resubmittal, either indicate in writing a recommendation of payment and present
the Application to Owner, or return the Application to Contractor indicating in writing
Engineer’s reasons for refusing to recommend payment. In the latter case, Contractor
may make the necessary corrections and resubmit the Application.

2.

Engineer’s recommendation of any payment requested in an Application for Payment
will constitute a representation by Engineer to Owner, based on Engineer’s
observations of the executed Work as an experienced and qualified design
professional, and on Engineer’s review of the Application for Payment and the
accompanying data and schedules, that to the best of Engineer’s knowledge,
information and belief:
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3.

4.

a.

the Work has progressed to the point indicated;

b.

the quality of the Work is generally in accordance with the Contract Documents
(subject to an evaluation of the Work as a functioning whole prior to or upon
Substantial Completion, the results of any subsequent tests called for in the
Contract Documents, a final determination of quantities and classifications for
Unit Price Work under Paragraph 13.03, and any other qualifications stated in the
recommendation); and

c.

the conditions precedent to Contractor’s being entitled to such payment appear
to have been fulfilled in so far as it is Engineer’s responsibility to observe the
Work.

By recommending any such payment Engineer will not thereby be deemed to have
represented that:
a.

inspections made to check the quality or the quantity of the Work as it has been
performed have been exhaustive, extended to every aspect of the Work in
progress, or involved detailed inspections of the Work beyond the responsibilities
specifically assigned to Engineer in the Contract; or

b.

there may not be other matters or issues between the parties that might entitle
Contractor to be paid additionally by Owner or entitle Owner to withhold
payment to Contractor.

Neither Engineer’s review of Contractor’s Work for the purposes of recommending
payments nor Engineer’s recommendation of any payment, including final payment,
will impose responsibility on Engineer:
a.

to supervise, direct, or control the Work, or

b.

for the means, methods, techniques, sequences, or procedures of construction,
or the safety precautions and programs incident thereto, or

c.

for Contractor’s failure to comply with Laws and Regulations applicable to
Contractor’s performance of the Work, or

d.

to make any examination to ascertain how or for what purposes Contractor has
used the money paid on account of the Contract Price, or

e.

to determine that title to any of the Work, materials, or equipment has passed to
Owner free and clear of any Liens.

5.

Engineer may refuse to recommend the whole or any part of any payment if, in
Engineer’s opinion, it would be incorrect to make the representations to Owner stated
in Paragraph 15.01.C.2.

6.

Engineer will recommend reductions in payment (set-offs) necessary in Engineer’s
opinion to protect Owner from loss because:
a.

the Work is defective, requiring correction or replacement;

b.

the Contract Price has been reduced by Change Orders;

c.

Owner has been required to correct defective Work in accordance with Paragraph
14.07, or has accepted defective Work pursuant to Paragraph 14.04;

d.

Owner has been required to remove or remediate a Hazardous Environmental
Condition for which Contractor is responsible; or
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e.

D.

Payment Becomes Due:
1.

E.

Engineer has actual knowledge of the occurrence of any of the events that would
constitute a default by Contractor and therefore justify termination for cause
under the Contract Documents.

Ten days after presentation of the Application for Payment to Owner with Engineer’s
recommendation, the amount recommended (subject to any Owner set-offs) will
become due, and when due will be paid by Owner to Contractor.

Reductions in Payment by Owner:
1.

2.

In addition to any reductions in payment (set-offs) recommended by Engineer, Owner
is entitled to impose a set-off against payment based on any of the following:
a.

claims have been made against Owner on account of Contractor’s conduct in the
performance or furnishing of the Work, or Owner has incurred costs, losses, or
damages on account of Contractor’s conduct in the performance or furnishing of
the Work, including but not limited to claims, costs, losses, or damages from
workplace injuries, adjacent property damage, non-compliance with Laws and
Regulations, and patent infringement;

b.

Contractor has failed to take reasonable and customary measures to avoid
damage, delay, disruption, and interference with other work at or adjacent to the
Site;

c.

Contractor has failed to provide and maintain required bonds or insurance;

d.

Owner has been required to remove or remediate a Hazardous Environmental
Condition for which Contractor is responsible;

e.

Owner has incurred extra charges or engineering costs related to submittal
reviews, evaluations of proposed substitutes, tests and inspections, or return
visits to manufacturing or assembly facilities;

f.

the Work is defective, requiring correction or replacement;

g.

Owner has been required to correct defective Work in accordance with Paragraph
14.07, or has accepted defective Work pursuant to Paragraph 14.04;

h.

the Contract Price has been reduced by Change Orders;

i.

an event that would constitute a default by Contractor and therefore justify a
termination for cause has occurred;

j.

liquidated damages have accrued as a result of Contractor’s failure to achieve
Milestones, Substantial Completion, or final completion of the Work;

k.

Liens have been filed in connection with the Work, except where Contractor has
delivered a specific bond satisfactory to Owner to secure the satisfaction and
discharge of such Liens;

l.

there are other items entitling Owner to a set off against the amount
recommended.

If Owner imposes any set-off against payment, whether based on its own knowledge
or on the written recommendations of Engineer, Owner will give Contractor
immediate written notice (with a copy to Engineer) stating the reasons for such action
and the specific amount of the reduction, and promptly pay Contractor any amount
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remaining after deduction of the amount so withheld. Owner shall promptly pay
Contractor the amount so withheld, or any adjustment thereto agreed to by Owner
and Contractor, if Contractor remedies the reasons for such action. The reduction
imposed shall be binding on Contractor unless it duly submits a Change Proposal
contesting the reduction.
3.

Upon a subsequent determination that Owner’s refusal of payment was not justified,
the amount wrongfully withheld shall be treated as an amount due as determined by
Paragraph 15.01.C.1 and subject to interest as provided in the Agreement.

15.02 Contractor’s Warranty of Title
A.

Contractor warrants and guarantees that title to all Work, materials, and equipment
furnished under the Contract will pass to Owner free and clear of (1) all Liens and other title
defects, and (2) all patent, licensing, copyright, or royalty obligations, no later than seven
days after the time of payment by Owner.

15.03 Substantial Completion
A.

When Contractor considers the entire Work ready for its intended use Contractor shall
notify Owner and Engineer in writing that the entire Work is substantially complete and
request that Engineer issue a certificate of Substantial Completion. Contractor shall at the
same time submit to Owner and Engineer an initial draft of punch list items to be
completed or corrected before final payment.

B.

Promptly after Contractor’s notification, Owner, Contractor, and Engineer shall make an
inspection of the Work to determine the status of completion. If Engineer does not
consider the Work substantially complete, Engineer will notify Contractor in writing giving
the reasons therefor.

C.

If Engineer considers the Work substantially complete, Engineer will deliver to Owner a
preliminary certificate of Substantial Completion which shall fix the date of Substantial
Completion. Engineer shall attach to the certificate a punch list of items to be completed or
corrected before final payment. Owner shall have seven days after receipt of the
preliminary certificate during which to make written objection to Engineer as to any
provisions of the certificate or attached punch list. If, after considering the objections to the
provisions of the preliminary certificate, Engineer concludes that the Work is not
substantially complete, Engineer will, within 14 days after submission of the preliminary
certificate to Owner, notify Contractor in writing that the Work is not substantially
complete, stating the reasons therefor. If Owner does not object to the provisions of the
certificate, or if despite consideration of Owner’s objections Engineer concludes that the
Work is substantially complete, then Engineer will, within said 14 days, execute and deliver
to Owner and Contractor a final certificate of Substantial Completion (with a revised punch
list of items to be completed or corrected) reflecting such changes from the preliminary
certificate as Engineer believes justified after consideration of any objections from Owner.

D.

At the time of receipt of the preliminary certificate of Substantial Completion, Owner and
Contractor will confer regarding Owner’s use or occupancy of the Work following
Substantial Completion, review the builder’s risk insurance policy with respect to the end of
the builder’s risk coverage, and confirm the transition to coverage of the Work under a
permanent property insurance policy held by Owner. Unless Owner and Contractor agree
otherwise in writing, Owner shall bear responsibility for security, operation, protection of
the Work, property insurance, maintenance, heat, and utilities upon Owner’s use or
occupancy of the Work.
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E.

After Substantial Completion the Contractor shall promptly begin work on the punch list of
items to be completed or corrected prior to final payment. In appropriate cases Contractor
may submit monthly Applications for Payment for completed punch list items, following the
progress payment procedures set forth above.

F.

Owner shall have the right to exclude Contractor from the Site after the date of Substantial
Completion subject to allowing Contractor reasonable access to remove its property and
complete or correct items on the punch list.

15.04 Partial Use or Occupancy
A.

Prior to Substantial Completion of all the Work, Owner may use or occupy any substantially
completed part of the Work which has specifically been identified in the Contract
Documents, or which Owner, Engineer, and Contractor agree constitutes a separately
functioning and usable part of the Work that can be used by Owner for its intended
purpose without significant interference with Contractor’s performance of the remainder
of the Work, subject to the following conditions:
1.

At any time Owner may request in writing that Contractor permit Owner to use or
occupy any such part of the Work that Owner believes to be substantially complete. If
and when Contractor agrees that such part of the Work is substantially complete,
Contractor, Owner, and Engineer will follow the procedures of Paragraph 15.03.A
through E for that part of the Work.

2.

At any time Contractor may notify Owner and Engineer in writing that Contractor
considers any such part of the Work substantially complete and request Engineer to
issue a certificate of Substantial Completion for that part of the Work.

3.

Within a reasonable time after either such request, Owner, Contractor, and Engineer
shall make an inspection of that part of the Work to determine its status of
completion. If Engineer does not consider that part of the Work to be substantially
complete, Engineer will notify Owner and Contractor in writing giving the reasons
therefor. If Engineer considers that part of the Work to be substantially complete, the
provisions of Paragraph 15.03 will apply with respect to certification of Substantial
Completion of that part of the Work and the division of responsibility in respect
thereof and access thereto.

4.

No use or occupancy or separate operation of part of the Work may occur prior to
compliance with the requirements of Paragraph 6.05 regarding builder’s risk or other
property insurance.

15.05 Final Inspection
A.

Upon written notice from Contractor that the entire Work or an agreed portion thereof is
complete, Engineer will promptly make a final inspection with Owner and Contractor and
will notify Contractor in writing of all particulars in which this inspection reveals that the
Work, or agreed portion thereof, is incomplete or defective. Contractor shall immediately
take such measures as are necessary to complete such Work or remedy such deficiencies.

15.06 Final Payment
A.

Application for Payment:
1.

After Contractor has, in the opinion of Engineer, satisfactorily completed all
corrections identified during the final inspection and has delivered, in accordance with
the Contract Documents, all maintenance and operating instructions, schedules,
guarantees, bonds, certificates or other evidence of insurance, certificates of
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inspection, annotated record documents (as provided in Paragraph 7.11), and other
documents, Contractor may make application for final payment.
2.

3.

B.

The final Application for Payment shall be accompanied (except as previously
delivered) by:
a.

all documentation called for in the Contract Documents;

b.

consent of the surety, if any, to final payment;

c.

satisfactory evidence that all title issues have been resolved such that title to all
Work, materials, and equipment has passed to Owner free and clear of any Liens
or other title defects, or will so pass upon final payment.

d.

a list of all disputes that Contractor believes are unsettled; and

e.

complete and legally effective releases or waivers (satisfactory to Owner) of all
Lien rights arising out of the Work, and of Liens filed in connection with the Work.

In lieu of the releases or waivers of Liens specified in Paragraph 15.06.A.2 and as
approved by Owner, Contractor may furnish receipts or releases in full and an affidavit
of Contractor that: (a) the releases and receipts include all labor, services, material,
and equipment for which a Lien could be filed; and (b) all payrolls, material and
equipment bills, and other indebtedness connected with the Work for which Owner
might in any way be responsible, or which might in any way result in liens or other
burdens on Owner's property, have been paid or otherwise satisfied. If any
Subcontractor or Supplier fails to furnish such a release or receipt in full, Contractor
may furnish a bond or other collateral satisfactory to Owner to indemnify Owner
against any Lien, or Owner at its option may issue joint checks payable to Contractor
and specified Subcontractors and Suppliers.

Engineer’s Review of Application and Acceptance:
1.

If, on the basis of Engineer’s observation of the Work during construction and final
inspection, and Engineer’s review of the final Application for Payment and
accompanying documentation as required by the Contract Documents, Engineer is
satisfied that the Work has been completed and Contractor’s other obligations under
the Contract have been fulfilled, Engineer will, within ten days after receipt of the final
Application for Payment, indicate in writing Engineer’s recommendation of final
payment and present the Application for Payment to Owner for payment. Such
recommendation shall account for any set-offs against payment that are necessary in
Engineer’s opinion to protect Owner from loss for the reasons stated above with
respect to progress payments. At the same time Engineer will also give written notice
to Owner and Contractor that the Work is acceptable, subject to the provisions of
Paragraph 15.07. Otherwise, Engineer will return the Application for Payment to
Contractor, indicating in writing the reasons for refusing to recommend final payment,
in which case Contractor shall make the necessary corrections and resubmit the
Application for Payment.

C.

Completion of Work: The Work is complete (subject to surviving obligations) when it is
ready for final payment as established by the Engineer’s written recommendation of final
payment.

D.

Payment Becomes Due: Thirty days after the presentation to Owner of the final Application
for Payment and accompanying documentation, the amount recommended by Engineer
(less any further sum Owner is entitled to set off against Engineer’s recommendation,
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including but not limited to set-offs for liquidated damages and set-offs allowed under the
provisions above with respect to progress payments) will become due and shall be paid by
Owner to Contractor.
15.07 Waiver of Claims
A.

The making of final payment will not constitute a waiver by Owner of claims or rights
against Contractor. Owner expressly reserves claims and rights arising from unsettled Liens,
from defective Work appearing after final inspection pursuant to Paragraph 15.05, from
Contractor’s failure to comply with the Contract Documents or the terms of any special
guarantees specified therein, from outstanding Claims by Owner, or from Contractor’s
continuing obligations under the Contract Documents.

B.

The acceptance of final payment by Contractor will constitute a waiver by Contractor of all
claims and rights against Owner other than those pending matters that have been duly
submitted or appealed under the provisions of Article 17.

15.08 Correction Period
A.

If within one year after the date of Substantial Completion (or such longer period of time as
may be prescribed by the terms of any applicable special guarantee required by the
Contract Documents, or by any specific provision of the Contract Documents), any Work is
found to be defective, or if the repair of any damages to the Site, adjacent areas that
Contractor has arranged to use through construction easements or otherwise, and other
adjacent areas used by Contractor as permitted by Laws and Regulations, is found to be
defective, then Contractor shall promptly, without cost to Owner and in accordance with
Owner’s written instructions:
1.

correct the defective repairs to the Site or such other adjacent areas;

2.

correct such defective Work;

3.

if the defective Work has been rejected by Owner, remove it from the Project and
replace it with Work that is not defective, and

4.

satisfactorily correct or repair or remove and replace any damage to other Work, to
the work of others, or to other land or areas resulting therefrom.

B.

If Contractor does not promptly comply with the terms of Owner’s written instructions, or
in an emergency where delay would cause serious risk of loss or damage, Owner may have
the defective Work corrected or repaired or may have the rejected Work removed and
replaced. Contractor shall pay all claims, costs, losses, and damages (including but not
limited to all fees and charges of engineers, architects, attorneys, and other professionals
and all court or arbitration or other dispute resolution costs) arising out of or relating to
such correction or repair or such removal and replacement (including but not limited to all
costs of repair or replacement of work of others).

C.

In special circumstances where a particular item of equipment is placed in continuous
service before Substantial Completion of all the Work, the correction period for that item
may start to run from an earlier date if so provided in the Specifications.

D.

Where defective Work (and damage to other Work resulting therefrom) has been corrected
or removed and replaced under this paragraph, the correction period hereunder with
respect to such Work will be extended for an additional period of one year after such
correction or removal and replacement has been satisfactorily completed.
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E.

Contractor’s obligations under this paragraph are in addition to all other obligations and
warranties. The provisions of this paragraph shall not be construed as a substitute for, or a
waiver of, the provisions of any applicable statute of limitation or repose.

ARTICLE 16 – SUSPENSION OF WORK AND TERMINATION
16.01 Owner May Suspend Work
A.

At any time and without cause, Owner may suspend the Work or any portion thereof for a
period of not more than 90 consecutive days by written notice to Contractor and Engineer.
Such notice will fix the date on which Work will be resumed. Contractor shall resume the
Work on the date so fixed. Contractor shall be entitled to an adjustment in the Contract
Price or an extension of the Contract Times, or both, directly attributable to any such
suspension. Any Change Proposal seeking such adjustments shall be submitted no later
than 30 days after the date fixed for resumption of Work.

16.02 Owner May Terminate for Cause
A.

B.

The occurrence of any one or more of the following events will constitute a default by
Contractor and justify termination for cause:
1.

Contractor’s persistent failure to perform the Work in accordance with the Contract
Documents (including, but not limited to, failure to supply sufficient skilled workers or
suitable materials or equipment or failure to adhere to the Progress Schedule);

2.

Failure of Contractor to perform or otherwise to comply with a material term of the
Contract Documents;

3.

Contractor’s disregard of Laws or Regulations of any public body having jurisdiction; or

4.

Contractor’s repeated disregard of the authority of Owner or Engineer.

If one or more of the events identified in Paragraph 16.02.A occurs, then after giving
Contractor (and any surety) ten days written notice that Owner is considering a declaration
that Contractor is in default and termination of the contract, Owner may proceed to:
1.

declare Contractor to be in default, and give Contractor (and any surety) notice that
the Contract is terminated; and

2.

enforce the rights available to Owner under any applicable performance bond.

C.

Subject to the terms and operation of any applicable performance bond, if Owner has
terminated the Contract for cause, Owner may exclude Contractor from the Site, take
possession of the Work, incorporate in the Work all materials and equipment stored at the
Site or for which Owner has paid Contractor but which are stored elsewhere, and complete
the Work as Owner may deem expedient.

D.

Owner may not proceed with termination of the Contract under Paragraph 16.02.B if
Contractor within seven days of receipt of notice of intent to terminate begins to correct its
failure to perform and proceeds diligently to cure such failure.

E.

If Owner proceeds as provided in Paragraph 16.02.B, Contractor shall not be entitled to
receive any further payment until the Work is completed. If the unpaid balance of the
Contract Price exceeds the cost to complete the Work, including all related claims, costs,
losses, and damages (including but not limited to all fees and charges of engineers,
architects, attorneys, and other professionals) sustained by Owner, such excess will be paid
to Contractor. If the cost to complete the Work including such related claims, costs, losses,
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and damages exceeds such unpaid balance, Contractor shall pay the difference to Owner.
Such claims, costs, losses, and damages incurred by Owner will be reviewed by Engineer as
to their reasonableness and, when so approved by Engineer, incorporated in a Change
Order. When exercising any rights or remedies under this paragraph, Owner shall not be
required to obtain the lowest price for the Work performed.
F.

Where Contractor’s services have been so terminated by Owner, the termination will not
affect any rights or remedies of Owner against Contractor then existing or which may
thereafter accrue, or any rights or remedies of Owner against Contractor or any surety
under any payment bond or performance bond. Any retention or payment of money due
Contractor by Owner will not release Contractor from liability.

G.

If and to the extent that Contractor has provided a performance bond under the provisions
of Paragraph 6.01.A, the provisions of that bond shall govern over any inconsistent
provisions of Paragraphs 16.02.B and 16.02.D.

16.03 Owner May Terminate For Convenience
A.

B.

Upon seven days written notice to Contractor and Engineer, Owner may, without cause and
without prejudice to any other right or remedy of Owner, terminate the Contract. In such
case, Contractor shall be paid for (without duplication of any items):
1.

completed and acceptable Work executed in accordance with the Contract Documents
prior to the effective date of termination, including fair and reasonable sums for
overhead and profit on such Work;

2.

expenses sustained prior to the effective date of termination in performing services
and furnishing labor, materials, or equipment as required by the Contract Documents
in connection with uncompleted Work, plus fair and reasonable sums for overhead
and profit on such expenses; and

3.

other reasonable expenses directly attributable to termination, including costs
incurred to prepare a termination for convenience cost proposal.

Contractor shall not be paid on account of loss of anticipated overhead, profits, or revenue,
or other economic loss arising out of or resulting from such termination.

16.04 Contractor May Stop Work or Terminate
A.

If, through no act or fault of Contractor, (1) the Work is suspended for more than 90
consecutive days by Owner or under an order of court or other public authority, or (2)
Engineer fails to act on any Application for Payment within 30 days after it is submitted, or
(3) Owner fails for 30 days to pay Contractor any sum finally determined to be due, then
Contractor may, upon seven days written notice to Owner and Engineer, and provided
Owner or Engineer do not remedy such suspension or failure within that time, terminate
the contract and recover from Owner payment on the same terms as provided in Paragraph
16.03.

B.

In lieu of terminating the Contract and without prejudice to any other right or remedy, if
Engineer has failed to act on an Application for Payment within 30 days after it is
submitted, or Owner has failed for 30 days to pay Contractor any sum finally determined to
be due, Contractor may, seven days after written notice to Owner and Engineer, stop the
Work until payment is made of all such amounts due Contractor, including interest thereon.
The provisions of this paragraph are not intended to preclude Contractor from submitting a
Change Proposal for an adjustment in Contract Price or Contract Times or otherwise for
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expenses or damage directly attributable to Contractor’s stopping the Work as permitted
by this paragraph.
ARTICLE 17 – FINAL RESOLUTION OF DISPUTES
17.01 Methods and Procedures
A.

B.

Disputes Subject to Final Resolution: The following disputed matters are subject to final
resolution under the provisions of this Article:
1.

A timely appeal of an approval in part and denial in part of a Claim, or of a denial in
full; and

2.

Disputes between Owner and Contractor concerning the Work or obligations under
the Contract Documents, and arising after final payment has been made.

Final Resolution of Disputes: For any dispute subject to resolution under this Article, Owner
or Contractor may:
1.

elect in writing to invoke the dispute resolution process provided for in the
Supplementary Conditions; or

2.

agree with the other party to submit the dispute to another dispute resolution
process; or

3.

if no dispute resolution process is provided for in the Supplementary Conditions or
mutually agreed to, give written notice to the other party of the intent to submit the
dispute to a court of competent jurisdiction.

ARTICLE 18 – MISCELLANEOUS
18.01 Giving Notice
A.

Whenever any provision of the Contract Documents requires the giving of written notice, it
will be deemed to have been validly given if:
1.

delivered in person, by a commercial courier service or otherwise, to the individual or
to a member of the firm or to an officer of the corporation for which it is intended; or

2.

delivered at or sent by registered or certified mail, postage prepaid, to the last
business address known to the sender of the notice.

18.02 Computation of Times
A.

When any period of time is referred to in the Contract by days, it will be computed to
exclude the first and include the last day of such period. If the last day of any such period
falls on a Saturday or Sunday or on a day made a legal holiday by the law of the applicable
jurisdiction, such day will be omitted from the computation.

18.03 Cumulative Remedies
A.

The duties and obligations imposed by these General Conditions and the rights and
remedies available hereunder to the parties hereto are in addition to, and are not to be
construed in any way as a limitation of, any rights and remedies available to any or all of
them which are otherwise imposed or available by Laws or Regulations, by special warranty
or guarantee, or by other provisions of the Contract. The provisions of this paragraph will
be as effective as if repeated specifically in the Contract Documents in connection with
each particular duty, obligation, right, and remedy to which they apply.
EJCDC® C-700 (Rev. 1), Standard General Conditions of the Construction Contract.
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18.04 Limitation of Damages
A.

With respect to any and all Change Proposals, Claims, disputes subject to final resolution,
and other matters at issue, neither Owner nor Engineer, nor any of their officers, directors,
members, partners, employees, agents, consultants, or subcontractors, shall be liable to
Contractor for any claims, costs, losses, or damages sustained by Contractor on or in
connection with any other project or anticipated project.

18.05 No Waiver
A.

A party’s non-enforcement of any provision shall not constitute a waiver of that provision,
nor shall it affect the enforceability of that provision or of the remainder of this Contract.

18.06 Survival of Obligations
A.

All representations, indemnifications, warranties, and guarantees made in, required by, or
given in accordance with the Contract, as well as all continuing obligations indicated in the
Contract, will survive final payment, completion, and acceptance of the Work or
termination or completion of the Contract or termination of the services of Contractor.

18.07 Controlling Law
A.

This Contract is to be governed by the law of the state in which the Project is located.

18.08 Headings
A.

Article and paragraph headings are inserted for convenience only and do not constitute
parts of these General Conditions.
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SUPPLEMENTARY CONDITIONS
Supplementary Conditions
These Supplementary Conditions amend or supplement the Standard General Conditions of the
Construction Contract, EJCDC® C-700 (2013 Edition). All provisions that are not so amended or
supplemented remain in full force and effect.
The terms used in these Supplementary Conditions have the meanings stated in the General
Conditions. Additional terms used in these Supplementary Conditions have the meanings stated
below, which are applicable to both the singular and plural thereof.
The address system used in these Supplementary Conditions is the same as the address system used
in the General Conditions, with the prefix "SC" added thereto.

ARTICLE 6 – BONDS AND INSURANCE
SC-6.02
SC-6.02

Insurance—General Provisions
Add the following paragraph immediately after Paragraph 6.02.B:
1.

Contractor may obtain worker’s compensation insurance from an insurance
company that has not been rated by A.M. Best, provided that such company (a)
is domiciled in the state in which the project is located, (b) is certified or
authorized as a worker’s compensation insurance provider by the appropriate
state agency, and (c) has been accepted to provide worker’s compensation
insurance for similar projects by the state within the last 12 months.

ARTICLE 7 – CONTRACTOR’S RESPONSIBILITIES
SC-7.02 Labor; Working Hours
SC-7.02.B. Add the following new subparagraphs immediately after Paragraph 7.02.B:
1.

Regular working hours will be 7 AM to 7 PM

2.

Owner's legal holidays are New Year’s Day, Martin Luther King Jr. Day,
Washington’s Birthday, Patriot’s Day, Memorial Day, Independence Day, Labor
Day, Columbus Day, Veterans Day, Thanksgiving, Friday after Thanksgiving,
Christmas

SC-7.02.B. Amend the first and second sentences of Paragraph 7.02.B to state “…all Work at the
Site shall be performed during regular working hours, MONDAY through FRIDAY.
Contractor will not perform Work on a SATURDAY, SUNDAY, or any legal holiday,
without prior authorization from the Owner. Authorized work on non-regular work
days shall be between 8 AM and 6 PM.”
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SC-7.02.C. Add the following new paragraph immediately after Paragraph 7.02.B:
Owner shall be responsible for the cost of any overtime pay or other expense
incurred by the Owner for Engineer’s services (including those of the Resident Project
Representative, if any), Owner's representative, and construction observation
services, occasioned by the performance of Work on Saturday, Sunday, any legal
holiday, or as overtime on any regular work day. If Contractor is responsible but does
not pay, or if the parties are unable to agree as to the amount owed, then Owner
may impose a reasonable set-off against payments due under Article 15.
SC-7.09
SC 7.09

Taxes
Add a new paragraph immediately after Paragraph 7.09.A:
B.

Owner is exempt from payment of sales and compensating use taxes of the State
of Maine and of cities and counties thereof on all materials to be incorporated
into the Work.
1.

Owner will furnish the required certificates of tax exemption to Contractor
for use in the purchase of supplies and materials to be incorporated into the
Work.

2.

Owner’s exemption does not apply to construction tools, machinery,
equipment, or other property purchased by or leased by Contractor, or to
supplies or materials not incorporated into the Work.

17 – FINAL RESOLUTION OF DISPUTES
SC-17.02

Add the following new paragraph immediately after Paragraph 17.01.
SC-17.02 Arbitration
A.

All matters subject to final resolution under this Article will be decided by
arbitration in accordance with the rules of [insert name of selected arbitration
agency], subject to the conditions and limitations of this paragraph. This
agreement to arbitrate and any other agreement or consent to arbitrate entered
into will be specifically enforceable under the prevailing law of any court having
jurisdiction.

B.

The demand for arbitration will be filed in writing with the other party to the
Contract and with the selected arbitrator or arbitration provider, and a copy will
be sent to Engineer for information. The demand for arbitration will be made
within the specific time required in this Article, or if no specified time is
applicable within a reasonable time after the matter in question has arisen, and
in no event shall any such demand be made after the date when institution of
legal or equitable proceedings based on such matter in question would be barred
by the applicable statute of limitations. The demand for arbitration should
include specific reference to Paragraph SC-17.02.D below.
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C.

SC-17.03
SC-17.03

No arbitration arising out of or relating to the Contract shall include by
consolidation, joinder, or in any other manner any other individual or entity
(including Engineer, and Engineer’s consultants and the officers, directors,
partners, agents, employees or consultants of any of them) who is not a party to
this Contract unless:
1.

the inclusion of such other individual or entity is necessary if complete relief
is to be afforded among those who are already parties to the arbitration;
and

2.

such other individual or entity is substantially involved in a question of law
or fact which is common to those who are already parties to the arbitration
and which will arise in such proceedings.

D.

The award rendered by the arbitrator(s) shall be consistent with the agreement
of the parties, in writing, and include a concise breakdown of the award, and a
written explanation of the award specifically citing the Contract provisions
deemed applicable and relied on in making the award.

E.

The award will be final. Judgment may be entered upon it in any court having
jurisdiction thereof, and it will not be subject to modification or appeal, subject
to provisions of the Laws and Regulations relating to vacating or modifying an
arbitral award.

F.

The fees and expenses of the arbitrators and any arbitration service shall be
shared equally by Owner and Contractor.

Attorneys’ Fees
Add the following new paragraph immediately after Paragraph 17.02.
SC-17.03 Attorneys’ Fees: For any matter subject to final resolution under this
Article, the prevailing party shall be entitled to an award of its attorneys’ fees
incurred in the final resolution proceedings, in an equitable amount to be determined
in the discretion of the court, arbitrator, arbitration panel, or other arbiter of the
matter subject to final resolution, taking into account the parties’ initial demand or
defense positions in comparison with the final result.
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7018 Wellington Rd 124 S
Guelph, Ont. N1H6J4
Tel (519)763-6633 Fax(519)763-2013
www.arenaboards.com

Owner:
Project:
Architect:

City of Westbrook
Lincoln St Four Season Rink & Court
N45 Architecture

Warranted Work:
Date:

Dasher Boards, Installation & Accessories

03/05/2021

We hereby undertake to warrant all materials supplied, delivered and installed under our
Contracts including necessary materials and labour to cover replacement of defects and
deficiencies in the warranted work in accordance with the General Conditions and Specifications
related to the Warranted work.
Upon written notification from Owner or Consultant that the above work is defective, any repair
or replacement work required shall be to the Owner or Consultant's satisfaction at no cost to the
Owner. This warranty shall not apply to defects caused by the work of others, outside of this
contract, maltreatment of materials, negligence or Acts of God. This Warranty shall remain in
effect for the total period specified herein from acceptance of the work, irrespective of the date
of completion or the beneficial use by the Owner, and it shall apply equally of subsequent
Owners of the building or portions of the building.
Warranty Period of 1 year from the date of Substantial Completion. The date of Substantial
Completion will be mutually agreed upon by the Owner or Consultant and Welmar Recreational
Products Inc. once both parties are satisfied the work under the scope of this project has been
substantially completed.

Signature:

Chris Clancy

Name:

Chris Clancy

Name of Firm:

Welmar Recreational Products Inc.

Address:

7018 Wellington Rd. 124 S

Phone Number: (519) 763 6633

“Building Better Boards”
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CITY OF WESTBROOK
CONTRACT + PROJECT MANUAL

EXHIBIT 5 – Grant Requirements
Cornelia Warren Rink + Court
58 Lincoln Street

Welmar Group
Rink Board manufacture + installation

Last updated: 3/8/2021
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COMMUNITY DEVELOPMENT BLOCK GRANT
FEDERAL CONSTRUCTION CONTRACT PROVISIONS

FOR QUESTIONS OR CLARIFICATIONS CONTACT:
Cumberland County
Community Development Office
142 Federal Street, Rm 109
Portland, Maine 04101
(207) 699-1906
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INFORMATION FOR BIDDERS
PLEASE READ CAREFULLY!

TO BE CONSIDERED A RESPONSIVE BIDDER
YOUR BID SUBMISSION MUST CONTAIN THE FOLLOWING SIGNED AND COMPLETED
CERTIFICATIONS:
For All Contracts
1.
2.
3.
4.
5.

CERTIFICATION OF CONTRACTOR REGARDING SEGREGATED FACILITIES
CERTIFICATION OF BIDDER REGARDING EQUAL EMPLOYMENT OPPORTUNITY
SECTION 3 AFFIRMATIVE ACTION PLAN
CONTRACTOR’S DBE/SUBCONTRACTOR UTILIZATION FORM
CONTRACTOR/ SUBCONTRACTOR MBE UTILIZATION FORM

Additional certifications by subcontractors prior to the start of work date
1.

For all subcontracts; Certification of Subcontractor Regarding Segregated Facilities and
Certification of Subcontractor Regarding Equal Employment Opportunity

2.

For all subcontracts; Section 3 Affirmative Action Plan, Contractor’s DBE/Subcontractor
Utilization Form, and Contractor’s MBE Utilization Form

Submission of Section 3 Utilization Report for Contracts
Prime Contractors must submit a Section 3 Utilization Report to the CDBG grantee or their
designee prior to final payment of CDBG funds for the project. This Report must include all
Section 3 Employees of both the Contractor and all Subcontractors according to the terms
of the Section 3 Affirmative Action Plan.
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CERTIFICATIONS FOR PRIME BIDDER
Must be submitted with Bid
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COMMUNITY DEVELOPMENT OFFICE
COMMUNITY DEVELOPMENT BLOCK GRANT PROGRAM

CERTIFICATION OF CONTRACTOR REGARDING
EQUAL EMPLOYMENT OPPORTUNITY
INSTRUCTIONS

This certification is required pursuant to Executive Order 11246 (30 F.R. 12319-25). The implementing rules and
regulations provide that any bidder or prospective contractor, or any other of their proposed subcontractors, shall state
as an initial part of the bid or negotiations of the contract whether it has participated in any previous contract or
subcontract subject to the equal opportunity clause, and if so, whether it has filed all compliance reports due under
applicable instructions.
Where the certification indicates that the bidder has not filed a compliance report due under applicable
instructions, such bidder shall be required to submit a compliance report within seven (7) calendar days after bid
opening. No contract shall be awarded unless such report is submitted.

CERTIFICATION BY BIDDER
Name and address of bidder
____________________________________________________________
____________________________________________________________
____________________________________________________________
____________________________________________________________
1.

Bidder has participated in a previous contract or subcontract subject to the EEO Clause.
____ Yes

2.

Compliance reports were required to be filed in connection with such contract or subcontract.
____ Yes

3.

____ No

Bidder has filed all compliance reports due under applicable instructions, including SF-100.
____ Yes

4.

____ No

____ No

Have you ever been or are you being considered for sanction due to violation of Executive Order 11246, as
amended?
____ Yes
____ No

_______________________________________________
Name and Title of Authorized Representative (print or type)

____________________________________________________________
Signature of Authorized Representative

Rev 6/19
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COMMUNITY DEVELOPMENT OFFICE
COMMUNITY DEVELOPMENT BLOCK GRANT PROGRAM

CERTIFICATION OF CONTRACTOR REGARDING
SEGREGATED FACILITIES

Name of Prime Contractor: _______________________________
Project Name and Number: _______________________________

The undersigned hereby certifies that:
(a)

No segregated facilities will be maintained as required by Title VI
of the Civil Rights Act of 1964.

_______________________________________________
Name and Title of Authorized Representative (print or type)

____________________________________________________________
Signature of Authorized Representative
Date

Rev 6/19
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COMMUNITY DEVELOPMENT OFFICE
COMMUNITY DEVELOPMENT BLOCK GRANT PROGRAM

SECTION 3 REQUIREMENTS

Each year the U.S. Department of Housing and Urban Development (HUD) invests billions of federal
dollars into distressed communities for projects designed to build and rehabilitate housing, improve roads,
develop community centers, and otherwise assist families achieve the American Dream.
The Section 3 regulation recognizes that HUD funding typically results in projects/activities that generate
new employment, training and contracting opportunities. These economic opportunities can also positively
impact the lives of local residents who live in the neighborhoods being redeveloped.
Section 3 of the Housing and Urban Development Act of 1968 [12 U.S.C. 1701u and 24 CFR Part 135] is
HUD’s legislative directive for providing preference to low- and very low-income residents of the local
community (regardless of race or gender), and the businesses that substantially employ these persons, for
new employment, training, and contracting opportunities resulting from HUD-funded projects.
As a condition of receiving HUD assistance recipients certify that they will comply with the requirements of
Section 3 annually pursuant to 24 CFR 570.607(b).

Applicability of Section 3 to Community Planning & Development Assistance
Contractors or subcontractors that receive contracts for Section 3 covered projects/activities are required
to comply with the Section 3. Accordingly, the recipient must attempt to reach the Section 3 minimum
numerical goals found at 24 CFR Part 135.30 by:

→
→

1) Awarding 10 percent of the total dollar amount of all covered construction contracts to
Section 3 businesses; and
2) Offering 30 percent of new employment opportunities to Section 3 businesses.

Recipients that fail to meet the minimum numerical goals above bear the burden of demonstrating
why it was not possible to do so. Such justifications should describe the efforts that were taken, barriers
encountered, and other relevant information that will enable the Department to make a compliance
determination.

Triggering the Requirements of Section 3

Section 3 is triggered when the normal completion of construction and rehabilitation projects creates the
need for new employment, contracting, or training opportunities.
The Section 3 regulations should not be construed to mean that recipients are required to hire Section 3
residents or award contracts to Section 3 businesses other than what is needed to complete covered
projects/activities.
If the expenditure of covered funding does not result in new employment, contracting, or training
opportunities, the requirements of Section 3 have not been triggered. However, each agency must still
submit Section 3 annual reports indicating this information.
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Recipient Responsibilities Pursuant to Section 3
Each recipient (and their covered contractors, subcontractors, or subrecipients) are required to comply
with the requirements of Section 3 for employment, training, or contracting opportunities resulting from the
expenditure of covered funding. This responsibility includes:
1. Implementing procedures to notify Section 3 residents and business concerns about training,
employment, and contracting opportunities generated by Section 3 covered assistance;
2. Notifying potential contractors working on Section 3 covered projects of their responsibilities;
3. Incorporating the Section 3 Clause into all covered solicitations and contracts [see 24 CFR Part 135.38];
4. Facilitating the training and employment of Section 3 residents and the award of contracts to Section 3
business concerns;
5. Assisting and actively cooperating with the Department in making contractors and subcontractors
comply;
6. Refraining from entering into contracts with contractors that are in violation of Section 3 regulations;
7. Documenting actions taken to comply with Section 3.

Section 3 Residents and Business Concerns
Section 3 Residents Are:
1. Residents of Public and Indian Housing; or

2. Individuals that reside in the metropolitan area or nonmetropolitan county in which the Section 3
covered assistance is expended and whose income do not exceed the local HUD income limits set forth
for low- or very low-income households.
Section 3 Business Concerns Are One of the Following:
1. Businesses that are 51 percent or more owned by Section 3 residents; the business meets the definition
of a resident-owned business, as set forth in HUD’s regulations at 24 CFR 963.5.
2. The business demonstrates that at least 20 percent of its permanent full-time employees are Section 3
residents and the business either: (i) sponsored a minimum of 10 percent of its current Section 3
employees to attend a DOL or DOL-recognized, State Apprenticeship Agency-approved, registered
apprenticeship or pre-apprenticeship training program that meets the requirements outlined in DOL’s
1

Employment Training Administration (ETA) Training and Employment Notice 13-12 ; or (ii) 10 percent of
2

the employees of the business are participants or graduates of a DOL YouthBuild program.
In accordance with the regulation, residents and businesses concerns seeking Section 3 preference shall
certify, or submit evidence to the recipient, contractor, subcontractor or subrecipient (if requested) verifying
that they meet the definitions provided above.
Some examples include: proof of residency in a public housing authority; proof of federal subsidies for
housing, food stamps, or unemployment benefits; and payroll data or other relevant business information.
For additional information, please visit the Section 3 website at: www.hud.gov/section3.
1

See http://wdr.doleta.gov/directives/corr_doc.cfm?DOCN=5842.

2

See http://www.doleta.gov/youth_services/youthbuild.cfm.
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Section 3 Clause
A. The work to be performed under this contract, subcontract, memorandum of understanding, cooperative
agreement or similar legally binding agreement, is subject to the requirements of section 3 of the Housing
and Urban Development Act of 1968 (Section 3). The purpose of Section 3 is to ensure, to the greatest
extent feasible, that training, employment, contracting, and other economic opportunities generated by
Section 3 covered financial assistance shall be directed to low- and very low-income residents of the
neighborhood where the financial assistance is spent, particularly to those who are recipients of government
assistance for housing, and to businesses that are either owned by low- or very low-income residents of the
neighborhood where the financial assistance is spent, or substantially employ these persons.
B. The parties to this contract, subcontract, memorandum of understanding, cooperative agreement, or
similar legally binding agreement agree to comply with HUD’s regulations in 24 CFR part 135, which
implement Section 3. As evidenced by their execution of this contract or subcontract memorandum of
understanding, cooperative agreement or similar legally binding agreement the parties certify that they are
under no contractual or other impediment that would prevent them from complying with the requirements
of 24 CFR part 135.
C. The contractor agrees to identify current employees on its payroll when the contract or subcontract was
awarded who will be working on the Section 3 covered project or activity and certify that any vacant
employment opportunities, including training positions, that are filled:
1. After the contractor is selected; and
2. With persons other than those that meet the definition of a Section 3 resident, were not filled to
circumvent the contractor’s Section 3 obligations.
D. The contractor agrees to maintain records documenting Section 3 residents that were hired to work on
previous Section 3 covered projects or activities that were retained by the contractor for subsequent Section
3 covered projects or activities.
E. The contractor agrees to post signs advertising new employment, training, or
Sub-contracting opportunities that will be available as a result of the Section 3 covered projects and
activities in conspicuous places at the work site where potential applicants can review them.
F. The contractor agrees to hire, to the greatest extent feasible, Section 3 residents as 30 percent of new
hires, or provide written justification to the recipient that is consistent with § 135.7(b)(4), describing why it
was unable to meet minimum numerical hiring goals, despite its efforts to comply with the provisions of
this clause.
G. The contractor agrees that in order for a Section 3 resident to be counted as a new hire, the resident must
work a minimum of 50 percent of the average staff hours worked for the category of work for which they
were hired throughout the duration of time that the category of work is performed on the covered project.
H. The contractor agrees to award, to the greatest extent feasible, 10 percent of the total
dollar amount of subsequent subcontracts awarded in connection with the Section 3 covered project or
activity to Section 3 businesses, or provide written justification that is consistent with § 135.7(b)(4)
describing why it was unable to meet that goal, despite their efforts to comply with the provisions of this
clause.
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I. The contractor agrees to notify Section 3 residents and businesses about the availability of new
employment, training, or contracting opportunities created as a result of the receipt of Section 3 covered
financial assistance, as stipulated by the awarding agency.
J. The contractor agrees to verify the eligibility of prospective Section 3 residents and businesses for
employment, training, or subcontracting opportunities, in accordance with the recipient’s policies and
procedures.
K. The contractor agrees to provide priority consideration to eligible residents and businesses in accordance
with 24 CFR 135.37 or 24 CFR 135.57, as applicable.
L. The contractor agrees to notify potential bidders on subcontracts that are associated with Section 3
covered projects and activities about the requirements of Section 3, and include this Section 3 clause in its
entirety into every subcontract awarded.
M. The contractor agrees to impose sanctions upon any subcontractor that has violated the requirements of
this clause in accordance with the awarding agency’s Section 3 policies and procedures.
N. The contractor agrees to comply with all monitoring, reporting, recordkeeping, and other procedures
specified by the awarding agency.
O. If applicable, the contractor agrees to notify each labor organization or representative of workers with
which the recipient, sub-recipient, or contractor has a collective bargaining or similar labor agreement or
other understanding, if any, about its obligation to comply with the
requirements of Section 3 and ensure that new collective bargaining or similar labor agreements provide
employment, registered apprenticeship, training, subcontracting, or other economic opportunities to Section
3 residents and businesses, and to post notices in conspicuous places at the work site advising the labor
union, organization, or workers’ representative of the contractor’s commitments under this part.
P. Failure to comply with this clause shall result in the imposition of sanctions. Appropriate sanctions for
noncompliance may include: Requiring additional certifications or assurances of compliance; termination
or cancelation of the contract, subcontract, memorandum of understanding, cooperative agreement, or
similar legally binding arrangement for default; refraining from entering into subsequent contracts,
subcontracts, memoranda of understanding, cooperative agreements, or similar legally binding
arrangement; repayment of funds, and withholding a portion of contract awards, subcontracts, memoranda
of understanding, cooperative agreements, or similar legally binding arrangements.
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COMMUNITY DEVELOPMENT OFFICE
COMMUNITY DEVELOPMENT BLOCK GRANT PROGRAM

SECTION 3 AFFIRMATIVE ACTION PLAN
(Prime Contractor)

___________________________________, Contractor, agrees to implement the following specific
affirmative action steps directed at increasing the utilization of Section 3 Residents' and Section 3
Business Concerns within the Town/City/County of _________________________.
A.

To ascertain from the locality's CDBG Program official the exact boundaries of the Section 3
Covered Project Area and where advantageous, seek the assistance of local officials in preparing
and implementing the affirmative action plan.

B.

To attempt to recruit from within the Town/City/County the necessary individuals to fill employment
opportunities generated by Section 3 covered assistance through: local advertising media, signs
placed at the proposed site for the project, and community organizations and public or private
institutions operating within or serving the project area such as Service Employment and
Redevelopment (SER), Opportunities Industrialization Center (OIC), Urban League, Concentrated
Employment Program, Hometown Plan, or the U.S. Employment Service and providing preference
for these opportunities in the following order:
(i)

Section 3 Residents residing in the service area or neighborhood in which the
Section 3 covered project is located;

(ii)

Participants in HLJD Youthbuild Programs, and

(iii)

Other Section 3 Residents.

C.

To maintain a list of all lower income area residents who have applied either on their own or on
referral from any source, and to employ such persons, if otherwise eligible and a vacancy exists.

D.

To insert this Section 3 Affirmative Action Plan in all bid documents for contracts over $100,000,
and to require all bidders on subcontracts over $100,000 to submit a Section 3 Affirmative Action
Plan, including utilization goals and the specific steps planned to accomplish these goals.

E.

To insure that subcontracts over $100,000 which are typically let on a negotiated rather than bid
basis in areas other than Section 3 covered project areas, are also let on a negotiated basis,
whenever feasible, when let in a Section 3 covered project area.

F.

To formally contact unions, subcontractors and trade associations to secure their cooperation for
this program.

G.

To notify Section 3 residents and Section 3 business concerns about economic opportunities
generated by Section 3 covered assistance and to award Section 3 covered contracts, to the
greatest extent feasible, to Section 3 business concerns in the following order of preference:
(i)
Section 3 business concerns that provide economic opportunities for Section 3 residents in
the service area or neighborhood in which the Section 3 covered project is located;
(ii)

Applicants selected to carry out HUD Youthbuild projects;

(iii)

Other Section 3 business concerns.
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H.

To notify potential contractors about Section 3 requirements of this part, and incorporating the
Section 3 clause in all solicitations and contracts.

I.

To facilitate the training and employment of Section 3 residents and the award of contracts to
Section 3 business concerns undertaking activities to reach the numerical goal established by
HLJD.

J.

To cooperate in obtaining the compliance of contractors and subcontractors with the requirements
of Section 3.

K

To submit reports to DECD and HUD on the results of actions taken to provide training, jobs and
contracts to Section 3 residents and Section 3 business concerns.

L.

To appoint an executive official of the company or agency as Equal Employment Opportunity
Officer to coordinate the implementation of this Section 3 Affirmative Action Plan.

M.

To document utilization of Section 3 Employees on the covered project by having new employees,
(including those of all subcontractors) from the Section 3 Area, complete the Section 3 Income
Worksheet as provided by DECD

N.

To complete a Section 3 Utilization Report and submit said report to DECD, HUD, or their designee
prior to final payment for the covered project; This report will list all Section 3 Employees
documented on the Section 3 Income Worksheets and be in the format provided by DECD.

O.

To maintain records, including copies of correspondence, income verification memoranda, etc.,
which document that all levels of the above affirmative action steps have been taken.
CONTRACTOR CERTIFICATION

As officers and representative of: ________________________________________
(Name of Contractor)

On behalf of the Company, I have read and fully agree to the Section 3 Affirmative Action Plan, and
become a party to the full implementation of this program.

____________________________________________________________________________
Name and Title of the Authorized Representative (print or type)

_____________________________________________________________________
Signature of Authorized Representative
Date
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CERTIFICATION FOR BUSINESS CONCERNS SEEKING SECTION 3
PREFERENCE IN CONTRACTING AND DEMONSTRATION OF CAPABILITY
Name of Business _______________________________________________________________
Address of Business _____________________________________________________________
Type of Business:

 Corporation
 Sole Proprietorship

 Partnership
 Joint Venture

Attached is the following documentation as evidence of status:
For Business claiming status as a Section 3 resident-owned enterprise:
 Copy of resident lease
 Copy of receipt of public assistance
 Copy of evidence of participation
 Other evidence
in a public assistance program
For business entity as applicable:
 Copy of Articles of Incorporation
 Assumed Business Name Certificate
 List of owners/stockholders and
% ownership of each
 Organization chart with names and titles
and brief function statement







Certificate of Good Standing
Partnership Agreement
Corporation Annual Report
Latest Board minutes appointing officers
Additional documentation

For business claiming Section 3 status by subcontracting 25 percent of the dollar awarded to
qualified Section 3 business:
 List of subcontracted Section 3 business(es) and subcontract amount
For business claiming Section 3 status, claiming at least 30 percent of their workforce are
currently Section 3 residents or were Section 3 eligible residents within 3 years of date of first
employment with the business:
 List of all current full-time employees
 List of employees claiming Section 3 status
 PHA/IHA Residential lease less than 3  Other evidence of Section 3 status less than 3
years from day of employment
years from date of employment
Evidence of ability to perform successfully under the terms and conditions of the proposed contract:
 Current financial statement
 Statement of ability to comply with public policy
 List of owned equipment
 List of all contracts for the past two years

___________________________________________
Authorizing Name and Signature

(Corporate Seal)

Attested by:_________________________________
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____ Original Submission
____ Revision # ________
CONTRACTOR’S DBE/SUBCONTRACTOR
UTILIZATION FORM
All Bidders must furnish this form with their bid on Bid Opening day
Contractor:______________________________________________

Telephone: ___________________ Ext. ______

Contact Person:___________________________________________

Fax: _______________________________

E-mail: ________________________________________________________

Tax ID: ________________________________

BID PRICE: $_________________________

BID DATE: ________/__________/__________

PROJECT # ____________________________

PROJECT LOCATION: _________________________________

TOTAL ANTICIPATED DBE ________ % PARTICIPATION FOR THIS SUBMISSION

W
B
E•

D
B
E•

Non
DBE

Firm Name

Item Number &
Description of
Work

Quantity

Cost per
Unit/Item

Actual $ Value

Subcontractor
Total ›
DBE Total >
NOTE: THIS INFORMATION IS USED TO TRACK AND REPORT ANTICIPATED DBE PARTICIPATION IN FEDERALLY
FUNDED MAINE CDBG CONTRACTS. THE ANTICIPATED DBE AMOUNT IS VOLUNTARY AND WILL NOT BECOME A
PART OF THE CONTRACTUAL TERMS.

Equal Opportunity Use:
Form received: ___/___/___ Verified by: ______________________________
cc:  Contracts  Other ___________________________

For a complete list of certified firms and company designation (WBE/DBE) go to
http://www.maine.gov/mdot
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SECTION 3 UTILIZATION REPORT
Must be submitted by Prime Contractor
Prior to receiving final payment of CDBG funds
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HOUSING & COMMUNITY DEVELOPMENT DIVISION
COMMUNITY DEVELOPMENT BLOCK GRANT PROGRAM

SECTION 3 UTILIZATION REPORT

A.

SECTION 3 EMPLOYEE INFORMATION

Name of CDBG Grantee: ________________________________________________
Name of Project: _______________________________________________________
CDBG Project Number: _________________ Wage Decision Number: ___________
Number of Section 3 Employees Utilized on Project by Prime Contractor: _______
Number of Section 3 Employees Utilized on Project by Subcontractors: ________
Total Number of Section 3 Employees Utilized on Project: ___________________
B.

CERTIFICATION OF PRIME CONTRACTOR

As officer and representative of: __________________________________________
Name of Prime Contractor
Address: __________________________________________
__________________________________________
__________________________________________
Telephone Number: __________________________________
On behalf of the Company, I hereby certify that the above information is true and accurate and is reported fully
as required by the Section 3 Affirmative Action Plan as part of the contract for this CDBG assisted construction project.
It is further understood that final payment from the State of Maine CDBG Program for this project cannot be made until
this Report is submitted to the CDBG Grantee or authorized designee.

______________________________________________________________________
Name and Title of Authorized Representative (print or type)
______________________________________________________________________
Signature of Authorized Representative
Date

Rev 6/19
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COMMUNITY DEVELOPMENT OFFICE
COMMUNITY DEVELOPMENT BLOCK GRANT PROGRAM

DIRECTIONS FOR COMPLETION OF

SECTION 3 UTILIZATION REPORT
1.

Determine if there has been Section 3 participation in the construction project.

a.
If you hire new employees who reside in the county where the construction is
taking place to work on the CDBG project, have them complete the one page Section 3
Income Worksheet and return it to you. Compare the Worksheet to the Section 3 Income
Schedule provided you at the pre-construction conference to determine if they are Section
3 eligible.
b.
Distribute copies of the Section 3 Income Worksheet to all subcontractors
you engage for the project. Instruct them to have any new employees they hire who reside
in the county where the construction is taking place complete the worksheet and have the
subcontractors return the forms to you. Compare as in (a.), above to determine Section 3
eligibility.
2.

Retain all Section 3 Income Worksheets with your project records.

3.

Complete (A) Section 3 Employee Information area of the report.

4.

a.

Enter name of the community where the project is located.

b.

Enter project name.

c.

Enter CDBG Project Number & Federal Wage Decision Number.

d.

Enter number of Section 3 Employees you utilized on project.

e.

Enter number of Section 3 Employees utilized by subcontractors on project

f.

Enter total number (d + e) of Section 3 Employees utilized on project

decision documents)

(located in wage

Complete (B) Certification by Prime Contractor area of Report
a.

List your name, address and telephone number of your company.

b.

Print or type name and title of authorized company representative.

c.

Have authorized representative sign and date Report.

IMPORTANT REMINDER!

Final payment of CDBG funds will not be made until Section 3
Utilization Report is submitted to CDBG grantee or designee.

Rev 6/19
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CUMBERLAND COUNTY
COMMUNITY DEVELOPMENT OFFICE
FEDERAL FUNDING REQUIREMENTS

SECTION 3 INCOME WORKSHEET
To be completed by all new employees residing in the following cities or towns: Cape Elizabeth, Casco,
Chebeague Island, Cumberland, Falmouth, Freeport, Gorham, Gray, Long Island, North Yarmouth,
Raymond, Portland, Scarborough, South Portland, Scarborough, Standish, Westbrook, Windham, or
Yarmouth. Completion of this worksheet is solely to determine if there is utilization of Section 3
employees on this construction project and should not be considered as a condition of employment.
Please place an "X" in the appropriate spaces pertaining to your family's size, annual income and makeup.
FAMILY
SIZE INCOME
1 $54,950
2 $62,800
3 $70,650
4 $78,500
5 $84,800
6 $91,100
7 $97,350
8 $103,650

Above______
Above______
Above______
Above______
Above______
Above______
Above______
Above______

Below______
Below______
Below______
Below______
Below______
Below______
Below______
Below______

*Read This Carefully
In determining total family income
use your Total Adjusted Gross
income for your household as
reported on your most recent Federal
Income Tax form.
If you use Form 1040 - Use line 33
If you use Form 1040EZ – Use line 4

FOR USE BY PRIME CONTRACTOR ONLY
Name of Prime Contractor:

__________________________________________

Project Name:_______________________________________________________________
Is new employee Section 3 eligible?

Yes

No

If yes, must be included in SECTION 3 UTILIZATION REPORT.
Job Title or Construction Trade that new Employee is hired for

Effective 6/21/19 _
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CUMBERLAND COUNTY
COMMUNITY DEVELOPMENT OFFICE
FEDERAL FUNDING REQUIREMENTS

SECTION 3 INCOME WORKSHEET
To be completed by all new employees residing in the following cities or towns: Baldwin, Bridgton,
Harpswell, Harrison, Naples, New Gloucester, Pownal, or Sebago. Completion of this worksheet is
solely to determine if there is utilization of Section 3 employees on this construction project and
should not be considered as a condition of employment.
Please place an "X" in the appropriate spaces pertaining to your family's size, annual income and makeup.
FAMILY
SIZE
1
2
3
4
5
6
7
8

INCOME
$43,750
$50,000
$56,250
$62,500
$67,500
$72,500
$77,500
$82,500

Above______
Above______
Above______
Above______
Above______
Above______
Above______
Above______

*Read This Carefully
In determining total family income
use your Total Adjusted Gross
income for your household as
reported on your most recent Federal
Income Tax form.
If you use Form 1040 - Use line 33
If you use Form 1040EZ – Use line 4

Below______
Below______
Below______
Below______
Below______
Below______
Below______
Below______

FOR USE BY PRIME CONTRACTOR ONLY
Name of Prime Contractor:

__________________________________________

Project Name:_______________________________________________________________
Is new employee Section 3 eligible?

Yes

No

If yes, must be included in SECTION 3 UTILIZATION REPORT.
Job Title or Construction Trade that new Employee is hired for

Effective 6/21/19 _
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FOR USE BY PRIME CONTRACTOR ONLY
Name of Prime Contractor:

__________________________________________

Project Name:_______________________________________________________________
Is new employee Section 3 eligible?

Yes

No

If yes, must be included in SECTION 3 UTILIZATION REPORT.
Job Title or Construction Trade that new Employee is hired for

Effective 6/21/19 _

Effective 3/31/16
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CERTIFICATIONS FOR
SUBCONTRACTORS
Must be submitted by Prime Contractor
For each applicable Subcontractor prior to start of work
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COMMUNITY DEVELOPMENT OFFICE
COMMUNITY DEVELOPMENT BLOCK GRANT PROGRAM

CERTIFICATION OF SUBCONTRACTOR REGARDING
EQUAL EMPLOYMENT OPPORTUNITY
(For ALL Subcontracts)
INSTRUCTIONS
This certification is required pursuant to Executive Order 11246 (30 F.R. 12319-25). The implementing rules and
regulations provide that any bidder or prospective contractor, or any other of their proposed subcontractors, shall state
as an initial part of the bid or negotiations of the contract whether it has participated in any previous contract or
subcontract subject to the equal opportunity clause, and if so, whether it has filed all compliance reports due under
applicable instructions.
Where the certification indicates that the bidder has not filed a compliance report due under applicable
instructions, such bidder shall be required to submit a compliance report within seven (7) calendar days after bid
opening. No contract shall be awarded unless such report is submitted.

CERTIFICATION BY SUBCONTRACTOR
Name and address of subcontractor
____________________________________________________________
____________________________________________________________
____________________________________________________________
____________________________________________________________
1.

Bidder has participated in a previous contract or subcontract subject to the EEO Clause.
____ Yes

2.

Compliance reports were required to be filed in connection with such contract or subcontract.
____ Yes

3.

____ No

Bidder has filed all compliance reports due under applicable instructions, including SF-100.
____ Yes

4.

____ No

____ No

Have you ever been or are you being considered for sanction due to violation of Executive Order 11246, as
amended?
____ Yes
____ No

_______________________________________________
Name and Title of Authorized Representative (print or type)

_______________________________________________________________________
Signature of Authorized Representative

Rev 6/19

Date

21

Page 154 of 284

COMMUNITY DEVELOPMENT OFFICE
COMMUNITY DEVELOPMENT BLOCK GRANT PROGRAM

CERTIFICATION OF SUBCONTRACTOR REGARDING
SEGREGATED FACILITIES
(For ALL Subcontracts)

Name of Subcontractor: _________________________________
Project Name and Number: _______________________________

The undersigned hereby certifies that:
(a)

No segregated facilities will be maintained as required by Title VI of the
Civil Rights Act of 1964.

_______________________________________________
Name and Title of Authorized Representative (print or type)

________________________________________________________________________
Signature of Authorized Representative
Date

Rev 6/19
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COMMUNITY DEVELOPMENT OFFICE
COMMUNITY DEVELOPMENT BLOCK GRANT PROGRAM

SECTION 3 AFFIRMATIVE ACTION PLAN
(Subcontractor)
[For ALL Subcontracts]

___________________________________, Subcontractor, agrees to implement the following specific
affirmative action steps directed at increasing the utilization of Section 3 Residents' and Section 3
Business Concerns within the Town/City/County of _____________________________.
A.

To ascertain from the locality's CDBG Program official the exact boundaries of the Section 3
Covered Project Area and where advantageous, seek the assistance of local officials in preparing
and implementing the affirmative action plan.

B.

To attempt to recruit from within the Town/City/County the necessary individuals to fill employment
opportunities generated by Section 3 covered assistance through: local advertising media, signs
placed at the proposed site for the project, and community organizations and public or private
institutions operating within or serving the project area such as Service Employment and
Redevelopment (SER), Opportunities Industrialization Center (OIC), Urban League, Concentrated
Employment Program, Hometown Plan, or the U.S. Employment Service and providing preference
for these opportunities in the following order:
(i)

Section 3 Residents residing in the service area or neighborhood in which the Section 3
covered project is located;

(ii)

Participants in HLJD Youthbuild Programs, and

(iii)

Other Section 3 Residents.

C.

To maintain a list of all lower income area residents who have applied either on their own or on
referral from any source, and to employ such persons, if otherwise eligible and a vacancy exists.

D.

To insert this Section 3 Affirmative Action Plan in all bid documents for contracts over $100,000,
and to require all bidders on subcontracts over $100,000 to submit a Section 3 Affirmative Action
Plan, including utilization goals and the specific steps planned to accomplish these goals.

E.

To insure that subcontracts over $100,000 which are typically let on a negotiated rather than bid
basis in areas other than Section 3 covered project areas, are also let on a negotiated basis,
whenever feasible, when let in a Section 3 covered project area.

F.

To formally contact unions, subcontractors and trade associations to secure their cooperation for
this program.

G.

To notify Section 3 residents and Section 3 business concerns about economic opportunities
generated by Section 3 covered assistance and to award Section 3 covered contracts, to the
greatest extent feasible, to Section 3 business concerns in the following order of preference:
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(i)

Section 3 business concerns that provide economic opportunities for Section 3 residents
in the service area or neighborhood in which the Section 3 covered project is located;

(ii)

Applicants selected to carry out HUD Youthbuild projects;

(iii)

Other Section 3 business concerns.

H.

To notify potential contractors about Section 3 requirements of this part, and incorporating the
Section 3 clause in all solicitations and contracts.

I.

To facilitate the training and employment of Section 3 residents and the award of contracts to
Section 3 business concerns undertaking activities to reach the numerical goal established by
HLJD.

J.

To cooperate in obtaining the compliance of contractors and subcontractors with the requirements
of Section 3.

K

To submit reports to DECD and HUD on the results of actions taken to provide training, jobs and
contracts to Section 3 residents and Section 3 business concerns.

L.

To appoint an executive official of the company or agency as Equal Employment Opportunity
Officer to coordinate the implementation of this Section 3 Affirmative Action Plan.

M.

To document utilization of Section 3 Employees on the covered project by obtaining income
information from new project area employees on the Section 3 Income Worksheet.

N.

To provide all Section 3 Income Worksheets to the prime contractor for inclusion in the Section 3
Utilization Report prior to receipt of final payment of CDBG funds.

O.

To maintain records, including copies of correspondence, income verification memoranda, etc.,
which document that all levels of the above affirmative action steps have been taken.
SUBCONTRACTOR CERTIFICATION

As officers and representative of: ________________________________________
(Name of Subcontractor)
On behalf of the Company, I have read and fully agree to the Section 3 Affirmative Action Plan, and
become a party to the full implementation of this program.
_______________________________________________________________________________
Name and Title of the Authorized Representative (print or type)
_____________________________________________
Signature of Authorized Representative

Rev 6/19
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FEDERAL REQUIREMENTS
1. TITLE VI OF THE CIVIL RIGHTS ACT OF 1964
(P.L. 88-352), as amended, (42 USC 2000d) and the requirements imposed by the
Regulations of the Department of Commerce (15 CFR Part 8) issued pursuant to that
Title. In accordance therewith no person in the United States shall, on the grounds of
race, handicap, color, sex, national origin or familial status be excluded from
participation in, be denied the benefits or be otherwise subjected to discrimination
under any program or activity which is paid for with federal funds. The Owner further
adds that there shall not be any form of discrimination by any party in any CDBG
contract on the basis of familial status, sexual orientation or sex.
2. REHABILATATION ACT OF 1973
29 USC 794, Executive Order 11914, Section 504. No otherwise qualified
handicapped individual shall, solely by reason of his/her handicap, be denied the
benefits of, be excluded from participation in, or be subjected to discrimination under
any program or activity receiving federal financial assistance.
3.

SECTION 202 OF EXECUTIVE ORDER 11246
A. Activities and contracts not subject to Section 202
(Applicable to Federally assisted construction contracts and related
subcontracts of $10,000 and under.)
During the performance of this contract, the contractor agrees as follows:
1. The contractor shall not discriminate against any employee or applicant for
employment because of race, color, religion, sex, or national origin. The
Contractor shall take affirmative action to ensure that applicants for
employment are employed, and that employees are treated during
employment, without regard to their race, color, religion, sex, or national
origin. Such action shall include, but not be limited to the following:
employment upgrading, demotion, or transfer; recruitment or recruitment
advertising; layoff or termination; rates of pay or other forms of
Compensation; and selection for training, including apprenticeship.
2. The contractor shall post in conspicuous places, available to employees
and applicants for employment, notices to be provided by the Contracting
Officer setting forth the provisions of this non-discrimination clause. The
Contractor shall state that all qualified applicants will receive consideration
for employment without regard to race, color, religion, sex, or national
origin.

================================================================================
Federal Construction Contract Provisions
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3.

Contractors shall incorporate foregoing requirements in all subcontracts.

B. Activities and contracts subject to Section 202
Applicable to Federally assisted construction contracts and related
subcontracts exceeding $10,000.
During the performance of this contract, the contractor agrees as follows:
1.

(a) The contractor will not discriminate against any employee or applicant for
employment because of race, color, religion, sex, or national origin. The
contractor will take affirmative action to ensure that applicants are employed,
and employees are treated during employment without regard to their race,
color, religion, sex, or national origin. Such action shall include, but not be
limited to the following: employment upgrading, demotion, or transfer;
recruitment or recruitment advertising; layoff or termination; rates of pay or
other forms of compensation; and selection for training, including
apprenticeship. The contractor agrees to post in conspicuous places,
available to employees and applicants for employment, notices to be
provided setting forth the provisions of this nondiscrimination clause.
(b) The contractor will, in all solicitations or advertisements for employees
placed by or on behalf of the contractor, state that all qualified applicants will
receive consideration without regard to race, color, religion, sex, or national
origin.
(c) The contractor will send to each labor union or representative of workers
with which he has a collective bargaining agreement or other contract or
understanding, a notice to be provided by the Contract Compliance Officer
advising the said labor union or workers' representative of the contractor's
commitment under this section, and shall post copies of the notice in
conspicuous places available to employees and applicants for employment.
(d) The contractor will comply with all provisions of Executive Order 11246
of September 24, 1965, and of the rules, regulations, and relevant orders of
the Secretary of Labor.
(e) The contractor will furnish all information and reports required by
Executive Order 11246 of September 24, 1965, and by rules regulations and
orders of the Secretary of Labor, or pursuant thereto, and will permit access
to his books, records, and accounts by the Department and the Secretary of
Labor for purposes of investigation to ascertain compliance with such rules,
regulations, and orders.
(f) In the event of the contractor's noncompliance with the nondiscrimination clauses of this contract or with any of the said rules,
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regulations, or orders, this contract may be canceled, terminated, or
suspended in whole or in part and the contractor may be declared ineligible
for further Government contracts in accordance with procedures authorized
in Executive Order 11246 of September 24, 1965, and such other sanctions
may be imposed and remedies invoked as provided in Executive Order
11246 of September 24, 1965, or by rule, regulation, or order of the
Secretary of Labor, or as otherwise provided by law.
(g) The contractor will include the provisions of the sentence immediately
preceding paragraph (1) and the provisions of paragraphs (1) through (7) in
every subcontract or purchase order unless exempted by rules, regulations, or
orders of the Secretary of Labor issued pursuant to Section 204 of Executive
Order 11246 of September 24, 1965, so that such provisions will be binding
upon each subcontractor or vendor. The contractor will take such action with
respect to any subcontract or purchase order as the Department may direct as
a means of enforcing such provision, including sanctions for non-compliance.
Provided, however, that in the event a contractor becomes involved in, or is
threatened with, litigation with a subcontractor or vendor as a result of such
direction by the Department the contractor may request the United States to
enter into such litigation to protect the interest of the United States.
2. The applicant hereby agrees that it will incorporate or cause to be incorporated into
any contract for construction work, or modification thereof, as defined in the regulations
of the Secretary of Labor at 41 CFR Chapter 60, which is paid for in whole or in part
with funds obtained from the Federal Government or borrowed on -the credit of the
Federal Government pursuant to a grant, contract, loan insurance, or guarantee, or
undertaken pursuant to any Federal program involving such grant, contract, loan,
insurance, or guarantee, the following equal opportunity clause:
During the performance of this contract, the contractor agrees as follows:
(a) The contractor will not discriminate against any employee or applicant for
employment because of race, color, religion, sex, or national origin. The
contractor will take affirmative action to ensure that applicants are employed,
and that employees are treated during employment without regard to their
race, color, religion, sex, or national origin, such action sham include, but not
be limited to the following: Employment, upgrading, demotion, or transfer;
recruitment or recruitment advertising; layoff or termination; rates of pay or
other forms of compensation; and selection for training, including
apprenticeship. The contractor agrees to post in conspicuous places,
available to employees and applicants for employment notices to be provided
setting forth the provisions of this nondiscrimination clause.
(b) The contractor will, in all solicitations or advertisements for employees placed
by or on behalf of the contractor; state that all qualified applicants WM receive
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considerations for employment without regard to race, color, religion, sex, or
national origin.
(c) The contractor will send to each labor union or representative of workers
with which he has a collective bargaining agreement or other contract of
understanding, a notice to be provided advising the said labor union or
workers' representatives of the contractor's commitments under this section,
and shall post copies of the notice in conspicuous places available to
employees and- applicants for employment.
(d) The contractor will comply with all provisions of Executive, Order 11246 of
September 24, 1965, and the rules, regulations, and relevant orders of the
Secretary of Labor.
(e) The contractor will furnish all information and reports required by Executive
Order 11246 of September 24, 1965, and by rules, regulations, and orders of
the Secretary of Labor, or pursuant thereto, and will permit access to his books,
records, and accounts by the administering agency and the Secretary of Labor
for 'purposes of investigation to ascertain compliance with such rules,
regulations, and orders.
(f) In the event of the contractor's noncompliance with the nondiscrimination
clauses of this contract or with any of the said rules, regulations, or orders, this
contract may be canceled, terminated, or suspended in whole or in part and the
contractor may be declared ineligible for further Government contracts or
federally assisted construction contracts in accordance with procedures
authorized in Executive Order 11246 of September 24, 1965, and such other
sanctions may be imposed and remedies invoked as provided in Executive
Order 11246 of September 24, 1965, or by rule, regulation, or order of the
Secretary of Labor, or as otherwise provided by law.
(g) The contractor will include the portion of the sentence immediately preceding
paragraph (1) and the provisions of paragraphs (1) through (7) in every
subcontract or purchase order unless exempted by rules, regulations, or orders
of the Secretary of Labor issued pursuant to section 204 of Executive Order
11246 of September 24, 1965, so that such provisions will be binding upon
each subcontractor or vendor. The contractor will take such action with respect
to any subcontract or purchase order as the administering agency may direct as
a means of enforcing such provisions, including sanctions for noncompliance:
Provided, however, that in the event a contractor becomes involved in, or is
threatened with, litigation with a subcontractor or vendor as a result of such
direction by the administering agency, the contractor may request the Untied
States to enter into -such litigation to protect the interests of the United States.
The applicant further agrees that it will be bound by the above equal opportunity
clause with respect to its own employment practices when it participates in federally
assisted construction work: Provided, that the applicant so participating is a State or
================================================================================
Federal Construction Contract Provisions
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local government, the above equal opportunity clause is not applicable to any agency,
instrumentality or subdivision of such government which does not participate in work
on or under the contract.
The applicant agrees that it will assist and cooperate actively with the
administering agency and the Secretary of Labor in obtaining the compliance of
contractors and subcontractors with the equal opportunity clause and the rules,
regulations, and relevant orders of the Secretary of Labor, that it will furnish the
administering agency and the Secretary of Labor such information as they may
require for the supervision of such compliance, and that it will otherwise assist
the administering agency in the discharge of the agency's primary responsibility
for securing compliance.
The applicant further agrees that it will refrain from entering into any contract. Or
contract modification subject to Executive Order 11246 of September 24, 1965, with a
contractor debarred from, or who has not demonstrated eligibility for, Government
contracts and federally assisted construction contracts pursuant to the Executive order
and will carry out such sanctions and penalties for violation of the equal opportunity
clause as may be imposed upon contractors and subcontractors by the administering
agency or the Secretary of labor pursuant to Part IL Subpart D of the Executive order.
In addition, the applicant agrees that if it fails or refuses to comply within these
undertakings, the administering agency may take any or all of the following actions:
Cancel, terminate, or suspend in whole or in part this grant (contract, loan, insurance,
guarantee); refrain from extending any further assistance to the applicant under the
program with respect to which the failure or refund occurred until satisfactory
assurance of future compliance has been received from such applicant; and refer the
case to the Department of Justice for appropriate legal proceedings.
4. CERTIFICATION OF NONSEGREGATED FACILITIES AS REQUIRED BY THE
MAY 19, 1967, ORDER (32 F.R. 74390 ON ELIMINATION OF SEGREGATED
FACILITIES, BY THE SECRETARY OF LABOR.
Prior to the award of any construction contract or subcontract exceeding $10,000, the
Contractor shall submit signed Certification of Nonsegregated Facilities Forms for
him/herself and all subcontractors.
5. THE AGE DISCRIMINATION ACT OF 1975
No person in the United States shall, on the basis of age, be excluded from
participation or be denied the benefits of, or be subjected to discrimination under, any
program or activity undertaken with federal funds.
6.

SECTION 109 OF THE HOUSING AND COMMUNITY DEVELOPMENT ACT OF
1974
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No person in the United States shall on the ground of race, color, national origin, or
sex be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity funded in whole or in part with funds
made available under Title I of the Housing and Community Development Act of 1974.
7.

SECTION 3 OF THE HOUSING AND URBAN DEVELOPMENT ACT OF 1968

In connection with the planning and carrying out of any project assisted with CDBG
funds, and to the greatest extent feasible, opportunities for training and employment
should be given to lower-income persons residing within the unit of local government
in which the project is located, and contracts for work in connection with the project
should be awarded to eligible business concerns which are located in, or owned in
substantial part by persons residing -in, the same unit of local government in which the
project is located. And that this contract, or any subcontracts, must adhere to and
contain what is referred to as the Section 3 Clause, and which follows in its entirety:
Section 3 Clause:
a.

The work to be performed under this contracts subject to the requirements
of section 3 of the Housing and Urban Development Act of 1968, as
amended, 12 U.S.C. 170lu (section 3). 'Me purpose of section 3 is to
ensure that employment and other economic opportunities generated by
HUD assistance or HUD-assisted projects covered by section 3, shall, to
the greatest extent feasible, be directed to low-and very low-income
persons, particularly persons who are recipients of HUD assistance for
housing.

b.

The parties to this contract agree to comply with HUD's regulations in 24
CFR part 135, which implement section 3. As evidenced by their execution
of this contract, the parties to this contract certify that they are under no
contractual or other impediment that would prevent them from complying
with the part 135 regulations.

c.

The contract agrees to send to each labor organization or representative of
workers with which the contractor has a collective bargaining agreement or
other understanding, if any, a notice advising the labor organization or
workers' representative of the contractor's commitments under this section
3 clause, and will post copies of the notice in conspicuous places at the
work site where both employees and applicants for training and
employment positions can see the notice. The notice shall describe the
section 3 preference, shall set forth minimum number and job titles subject
to hire, availability of apprenticeship and training positions, the
qualifications for each; and the name and location of the person(s) taking
applications for each of the positions; and the anticipated date the work
shall begin.
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8.

d.

The contractor agrees to include this section 3 clause in every subcontract
subject to compliance with regulations in 24 CFR part 135, and agrees to
take appropriate action, as provided in an applicable provision of the
subcontract or in this section 3 clause, upon a finding that the
subcontractor is in violation of the regulations in 24 CFR part 135. 'Me
contractor will not subcontract with any subcontractor where the contractor
has notice or knowledge that the subcontractor has been found in violation
of the regulations in 24 CFR part 135.

e.

The contractor will certify that any vacant employment positions, including
training positions, that are filled (1) after the contractor is selected but
before the contract is executed, and (2) with persons other than those to
whom the regulations of 24 CFR part 135 require employment
opportunities to be directed, were not filled to circumvent the contractor's
obligations under 24 CFR part 135.

f.

Noncompliance with HUD's regulations in 24 CFR part 135 may result in
sanctions, termination of this contract for default and debarment or
suspension from future HUD assisted contracts.

g.

With respect to work performed in connection with section 3 covered
Indian housing assistance, section 7(b) of the Indian Self-Determination
and Education assistance Act (25 U.S.C 450e) also applies to the work to
be performed under this contract. Section 7(b) requires that to the
greatest extent feasible (i) preference and opportunities for training and
employment shall be given to Indians, and (ii) preference in the award of
contracts and subcontracts shall be given to Indian organizations and
Indian-owned Economic Enterprises. Parties to this contract that are
subject to the provisions of sections 3 and 7(b) agree to comply with
section 3 to the maximum extent feasible, but not in derogation of
compliance with sec 7(b).

LABOR STANDARDS
A. Davis-Bacon Act as amended (40 U.S.C 276a - 276a-5.) All laborers and
mechanics employed by contractors or subcontractors, including employees
of other governments, on construction work assisted under this contract, and
subject to the provisions of the federal acts and regulations listed in this
paragraph, shall be paid wages at rates not less than those prevailing on
similar construction in the locality as determined by the Secretary of Labor in
accordance with the Davis-Bacon Act.
B. Contract Work Hours and Safely Standards Act (40 U.S.C. 327-333). All
laborers and mechanics employed by contractors or subcontractors shall
receive overtime compensation in accordance with and subject to the
provisions of the Contract Work Hours and Safety Standards Act, and the
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contractors and subcontractors shall comply with all regulations issued
pursuant to these acts and with other applicable Federal laws and
regulations pertaining to labor standards.
C. Copeland Anti-Kickback Act requires that workers be paid at least once a
week, and without any deductions or rebates except permissible deductions.
9.

ACT

TITLE IV OF THE LEAD BASED PAINT POISONING PREVENTION

LEAD-BASED PAINT HAZARDS -The use of lead-based paint, that is any paint
containing more than 1%- lead by weight, is strictly prohibited from use on any interior
surface or exterior surface in any building being rehabilitated with funding from the
Community Development program. Additionally, any evidence of a health hazard,
which is, defined as cracking, scaling, peeling and loose lead-based paint must be
treated to prevent the ingestion of the contaminated paint. It is further necessary to
assume that any of the above conditions constitute an immediate or potential hazard
and must be corrected using appropriate methods.
10.

THE UNIFORM RELOCATION ASSISTANCE AND REAL PROPERTY
ACQUISITION POLICIES ACT OF 1970

(P.L. 91-646 as amended), 15 CFR Part 916 including amendments thereto and
regulations there under, as provided by 1. M.R.SA 901 et seq. The Contractor and
Grantee will ensure that all work performed under this Agreement will be done in
accordance with this act.
11.

THE NATIONAL ENVIRONMENTAL POLICY ACT OF 1969 (P.l. 90-190); THE
NATIONAL HISTORIC PRESERVATION ACT OF 1966 (80 Stat 915, 16 USC
470); AND EXECUTIVE ORDER NO. 11593 OF MAY 31, 1971.

The chief executive officer of the Grantee consents to assume the status of a
responsible Federal official under the National Environmental Policy Act of 1969
(NEPA) and other provisions of Federal law, as specified in 24 CTR 58, which further
the purposes of NEPA in the areas of historic preservation, noise control floodplains,
coastal zones and wetlands, air quality, water quality, wildlife, endangered species,
solid waste disposal, and environmental effects abroad.
The chief executive officer is authorized and consents on behalf of the Grantee and
himself to accept the jurisdiction of the federal courts for the purpose of enforcement of
his responsibilities as such an official.
12. THE FLOOD DISASTER PROTECTION ACT OF 1963 (P.L 93-234), AS
AMENDED.
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The Grantee will fulfill any flood insurance requirements under this Act and any
regulations issued there under which NOAA may issue.
13. ARCHITECTURAL BARRIERS ACT (P.L 90-480), 42 USC 4151, AS AMENDED,
and the regulations issued or to be issued there under, prescribing
standards for the design and construction of any building or facility
intended to be accessible to the public or which may result in the
employment of handicapped persons therein.
14. THE CLEAN AIR ACT AS AMENDED, 42 USC 1857 ED SEQ.9 THE FEDERAL
WATER POLLUTION CONTROL ACT, AS AMENDED, 33 USC 1251 et seq.
and the regulations of the Environmental Protection Agency with respect
thereto, at 40 CFR Part 15, as amended from time to time.
In no event shall any amount of the assistance provided under this Agreement be
utilized with respect to a facility, which has given rise to a conviction under section
113(c) (1) of the Clean Air Act or section 309(c) of the Federal Water Pollution Control
Act.
15. MINORITY BUSINESS ENTERPRISES
Referenced in Executive Order #11625, OMEB Circular A-102 Attachment 0
Procurement Standards. Grantees are to give priority to Minority Business Enterprises
in purchase of supplies, equipment, construction, and services.
16.

CDBG CERTIFICATION

Grantee shall provide any certification required under Sections 104(b), 106(d)(5) or
under any other provision of Title I of the Housing and Community Development Act of
1974 as amended through 1983, including Amendments made by the Housing and
Urban Rural Recovery Act of 1983, and shall comply with the terms of such
certifications.
17.

SECTION 319 OF PUBLIC LAW 101-121

The grantee shall comply with the requirements of Section 319 of Public Law 101-121
regarding government wide restrictions on lobbying.
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SPECIAL CONDITIONS PERTAINING TO HAZARDS, SAFETY STANDARDS AND
ACCIDENT PREVENTION
A. Lead-Based Paint Hazards
(Applicable to contracts for construction or rehabilitation of residential structures) The
construction or rehabilitation of residential structures is subject to the HUD LeadBased Paint regulations, 24 CFR Part 35. The contractor and Subcontractors shall
comply with the provisions for the elimination of lead-based paint hazards under subpart B of said regulations. The Owner will be responsible for the inspections and
certifications required under Section 35.14(f) thereof.
B. Use of Explosives
When the use of explosives is necessary for the prosecution of the work, the
Contractor shall observe all local, state and federal laws in purchasing and handling
explosives. The Contractor shall take all necessary precautions to protect completed
work, neighboring property, water lines, or other underground structures. Where there
is danger to structures or property from blasting, the charges shall be reduced and the
material shall be covered with suitable timber, steel or rope mats. The Contractor shall
notify all owners of public utility property of intention to use explosives at least eight
hours before blasting is done, close to such property. Any supervision of direction of
use of explosives by the Engineer does not in any way reduce the responsibility of the
Contractor or his Surety for damages that may be caused by such use.
C. Danger Signals and Safely Devices
The Contractor shall make all necessary precautions to guard against damages to
property and injury to persons. He shall put up and maintain in good condition,
sufficient red or warning lights at night, suitable barricades and other devices
necessary to protect the public. In case the Contractor fails or neglects to take such
precautions, the Owner may have such lights and barricades installed and charge the
cost of this work to the Contractor. Such action by the Owner does not relieve the
Contractor of any liability incurred under these specifications or contract.
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Federal Labor Standards Provisions

U.S. Department of Housing and Urban Development
Applicability
The Project of Program to which the
Construction work covered by this
contract pertains is being assisted by
the United States of America and the
following Federal Labor Standards
Provisions are included in this Contract
pursuant to the provisions applicable to
such Federal assistance.
A.1. (i) Minimum Wages. All laborers
and mechanics employed or working up
on the site of the work (or under the
United States Housing Act of 1937 or
under the Housing Act of 1949 in the
construction of development of the
project) will be paid unconditionally and
not less often than once a week, and
without subsequent deduction or rebate
on any account (except such payroll
deductions as are permitted by
regulations issued by the Secretary of
Labor under the Copeland Act (29 CFR
Part 3), the full amount of wages and
bona fide fringe benefits (or cash
equivalents thereof) due at time of
payment computed at rates not less
than those contained in the wage
determination of the Secretary of labor
which is attached hereto and made a
part hereof, regardless of any
contractual relationship which may be
alleged to exist between the contractor
and such laborers and mechanics.
Contributions made or costs reasonably
anticipated for bona fide fringe benefits
under Section 1(b)(2) of the DavisBacon Act on behalf of laborers of
mechanics are considered wages paid
to such laborers or mechanics, subject
to the provisions of 29 CFR
5.5(a)(1)(iv); also, regular contributions
made or costs incurred for more than

weekly period (but not less often than
quarterly) under plans, funds, or
programs, which cover the particular
weekly period, are deemed to be
constructively made or incurred during
such weekly period. Such laborers and
mechanics shall be paid the appropriate
wage rate and fringe benefits on the
wage determination for the
classification or work actually
performed, without regard to skill,
excepts as provided in 29 CFR Part 5.5
(a)(4). Laborers or mechanics
performing work in more than one
classification may be compensated at
the rate specified for each classification
for the time actually worked therein:
Provided that the employer’s payroll
records accurately set forth the time
spent in each classification in which
work is performed. The wage
determination (including any additional
classification and wage rates
conformed under 29 CFT part
5.5(a)(1)(ii) and the Davis-Bacon poster
(WH-1321) shall be posted at all times
by the contractor and its subcontractors
at the site of the work in a prominent
and accessible place where it can be
easily seen by the workers.
(ii) (a) Any class of laborers or
mechanics which is not listed in the
wage determination and which is to be
employed under the contact shall be
classified in conformance with the wage
determination. HUD shall approve an
additional classification and wage rate
and fringe benefits therefore only when
the following criteria have been met:
(1) The work to be performed by the
classification requested is not
performed by a classification in the
wage determination; and
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(2) The classification is utilized in the
area by the construction industry; and
(3) The proposed wage rate,
including any bona fide fringe benefits,
bears a relationship to the wage rates
contained in the wage determination.
(b) If the contractor and the laborers
and mechanics to be employed in the
classification (if known), or their
representatives, and HUD or its
designee on the classification and wage
rate (including the amount designated
for fringe benefits where appropriate), a
report of the action taken shall be sent
by HUD or its designee to the
Administrator of the Wage and Hour
Division, Employment Standards
Administration, U.S. Department of
labor, Washington, D.C. 20210. The
Administrator, or an authorized
representative, will approve, modify, or
disapprove every additional
classification action within 30 days of
receipt and so advise HUD or its
designee or will notify HUD or its
designee within the 30-day period that
additional time is necessary. (Approved
by the Office of Management and
Budget under OMB control number
1215-0140.)
(c) In the event the contractor, the
laborers or mechanics to be employed
in the classification or their
representatives, and HUD or its
designee do not agree on the proposed
classification and wage rate (including
the amount designated for fringe
benefits, where appropriate), HUD or its
designee shall refer the questions,
including the views of all interested
parties and the recommendation of
HUD or its designee to the
Administrator for determination. The
Administrator, or an authorized
representative, will issue a
determination within 30 days of receipt

and so advise HUD or its designee or
will notify HUD or its designee within
the 30-day period that additional time is
necessary. (Approved by the Office of
Management and Budget under OMB
Control Number 1215-0140.)
(d) The wage rate (including fringe
benefits where appropriate) determined
pursuant to subparagraphs (1) (b) or (c)
of this paragraph, shall be paid to all
workers performing work in the
classification under this contract from
the first day on which work is performed
in the classification.
(iii) Whenever the minimum
wage rate prescribed in the contract for
a class of laborers or mechanics
includes a fringe benefit which is not
expressed as an hourly rate, the
contractor shall either pay the benefit
as stated in the wage determination or
shall pay another bona fide fringe
benefit or an hourly cash equivalent
thereof.
(iv) If the contractor does not
make payments to a trustee or other
third person, the contractor may
consider as part of the wages of any
laborer or mechanic the amount of any
costs reasonably anticipated in
providing bona fide fringe benefits
under a plan or program, Provided,
That the Secretary of Labor has found,
upon the written request of the
contractor, that the applicable
standards of the Davis-Bacon Act have
been met. The Secretary of Labor may
require the contractor to set aside in a
separate account assets for the
meeting of obligations under the plan or
program. (Approved by the Office of
Management and Budget under OMB
Control Number 1215-0140.)
2. Withholding. HUD or its designee
shall upon its own action or upon
written request of an authorized
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representative of the Department of
Labor withhold or cause to be withhold
from the contractor under this contract
or any other Federal contract with the
same prime contractor, or any other
Federally-assisted contract subject to
Davis-Bacon prevailing wage
requirements, which is held by the
same prime contractor so much that the
accrued payments or advances as may
be considered necessary to pay
laborers and mechanics, including
apprentices, trainees and helpers,
employed by the contractor or any
subcontractor the full amount of wages
required by the contract. In the event of
failure to pay any laborer or mechanic,
including any apprentice, trainee or
helper, employed or working on the site
of the work (or under the United States
Housing Act of 1937 or under the
Housing Act of 1949 in the construction
or development of the project), all or
part of the wages required by the
contract. HUD or its designee may,
after written notice to the contractor,
sponsor, applicant, or owner, take such
action as may be necessary to cause
the suspension of any further payment,
advance, or guarantee of funds until
such violations have ceased. HUD or
its designee may, after written notice to
the contractor, disburse such amounts
withheld for and on account of the
contractor or subcontractor to the
respective employees to whom they are
due. The comptroller General shall
make such disbursements in the case
of direct Davis-Bacon Act contracts.
3. (i) Payrolls and basic records.
Payrolls and basic record relating
thereto shall be maintained by the
contractor during the course of the work
preserved for a period of three years
thereafter for all laborers and
mechanics working at the site of the

work (or under the United States
Housing Act of 1937, or under the
Housing Act of 1949, in the construction
or development of the project). Such
records shall contain the name,
address, and social security number of
each such worker, his or her correct
classification, hourly rates of wages
paid (including rates of contributions or
costs anticipated for bona fide fringe
benefits or cash equivalents thereof of
the types described in Section 1(b) (2)
(B) of the Davis-Bacon Act), daily and
weekly number of hours worked,
deductions made and actual wages
paid. Whenever the Secretary of labor
has found under 29 CFR 5.5 (a)(1)(iv)
that the wages of any laborer or
mechanic include the amount of any
costs reasonable anticipated in
providing benefits under a plan or
program described in Section 1(b)(2)(B)
or the Davis-Bacon Act, the contractor
shall maintain records which show that
the commitment to provide such
benefits ins enforceable, that the plan
or program is financially responsible,
and that the plan or program has been
communicated in writing to the laborers
or mechanics affected, and records
which show the costs anticipated or the
actual cost incurred in providing such
benefits. Contractors employing
apprentices or trainees under approved
programs shall maintain written
evidence of the registration of
apprenticeship and certification of
trainee programs, the registration of the
apprentices and trainees, and the ratios
and wage rates prescribed in the
applicable programs. (Approved by the
Office of Management and Budget
under OMB Control Numbers 12150140 and 1215-0017.)
(ii) (a) The contractor shall
submit weekly for each in which any
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contract work is performed a copy of all
payrolls to HUD or its designee if the
agency is a party to the contract, but if
the agency is not such a party, the
contractor will submit the payrolls to the
applicant, sponsor or owner, as the
case may be, for transmission to HUD
or its designee. The payrolls submitted
shall set out accurately and completely
all of the information required to be
maintained under 29 CFR Part 5.5(a)
(3) (i). except that full social security
numbers and home addresses shall not
be included on weekly transmittals.
Instead the payrolls shall only need to
include an individually identifying
number for each employee (e.g., the
last four digits of the employee’s social
security number). The required weekly
payroll information may be submitted in
any form desired. Optional Form WH347 is available for this purpose from
the Wage and Hour Division Web site
http://www.dol.gov/esa/whd/forms/wh347instr.ht
m or its successor site. The prime

contractor is responsible for the
submission of copies of payrolls by all
subcontractors. Contractors and
subcontractors shall maintain the full
social security number and current
address of each covered worker, and
shall provide them upon request to
HUD or its designee if the agency is a
party to the contract, but if the agency
is not such a party, the contractor will
submit the payrolls to the applicant
sponsor, or owner, as the case may be,
for transmission to HUD or its designee,
the contractor, or the Wage and Hour
Division of the Department of Labor for
purposes of an investigation or audit of
compliance with prevailing wage
requirements. It is not a violation of this
subparagraph for a prime contractor to
require a subcontractor to provide
addresses and social security numbers
to the prime contractor for its own

records, without weekly submission to
HUD or its designee. (Approved by the
Office of Management and Budget
under OMB Control Number 12150149.)
(b) Each payroll submitted shall be
accompanied by a “Statement of
Compliance,” signed by the contractor
or his or her agent who pays or
supervises the payment of the persons
employed under the contract and shall
certify the following:
(1) That the payroll for the payroll
period contains the information required
to be provided under 29 CFR 5.5
(a)(3)(ii), the appropriate information is
being maintained under 29 CFR
5.5(a)(3)(i), and that such information is
correct and complete;
(2) That each laborer or
mechanic (including each helper,
apprentice, and trainee) employed on
the contract during the payroll period
has been paid the full weekly wages
earned, without rebate, either directly or
indirectly, and that no deductions have
been made either directly or indirectly
from the full wages earned, other than
permissible deductions as set forth in
29 CFR Part 3;
(3) That each laborer or
mechanic has been paid not less that
the applicable wage rates and fringe
benefits or cash equivalents for the
classification of work performed, as
specified in the applicable wage
determination incorporated into the
contract.
(c) The weekly submission of a
property executed certification set forth
on the reverse side of Optional Form
WH-347 shall satisfy the requirement
for submission of the “Statement of
Compliance” required by paragraph
AA.3. (ii)(b) of this section.
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(d) The falsification of any of the
above certifications may subject the
contractor or subcontractor to civil or
criminal prosecution under Section
1001 of Title 18 and Section 231 of Title
31 of the United States Code.
(iii) The contractor of
subcontractor shall make the records
required under paragraph A.3. (i) of this
section available for inspection,
copying, or transcription by authorized
representatives of HUD or its designee
or the Department of Labor, and shall
permit such representatives to interview
employees during working hours on the
job. If the contractor or subcontractor
fails to submit the required records or to
make them available, HUD or its
designee may, after written notice to
the contractor, sponsor, applicant, or
owner, take such action as may be
necessary to cause the suspension of
any further payment, advance, or
guarantee of funds. Furthermore,
failure to submit the required records
upon request or to make such records
available may be grounds for
debarment action pursuant to 29 CFR
Part 5.12.
4. (i) Apprentices and Trainees.
Apprentices. Apprentices will be
permitted to work at less than the
predetermined rate for the work they
performed when they are employed
pursuant to and individually registered
in a bona fide apprenticeship program
registered with the U.S. Department of
Labor, Employment and Training
Administration, Bureau of
Apprenticeship and Training, or with a
State Apprenticeship Agency
recognized by the Bureau, or if a
person is employed in his or her first 90
days of probationary employment as an
apprentice in such an apprentice
program, who is not individually

registered in the program, but who has
been certified by the Bureau of
Apprenticeship and Training or a State
Apprenticeship Agency (where
appropriate) to be eligible for
probationary employment as an
apprentice. The allowable ratio of
apprentices to journeymen on the job
site in any craft classification shall not
be greater than the ratio permitted to
the contractor as to the entire work
force under the registered program.
Any worker listed on a payroll at an
apprentice wage rate, who is not
registered or otherwise employed as
stated above, shall be paid not less
than the applicable wage rate on the
wage determination for the
classification of work actually
performed. In addition, any apprentice
performing work on the job site in
excess of the ratio permitted under the
registered program shall be paid not
less than the applicable wage rate on
the age determination for the work
actually performed. Where a contractor
is performing construction on a project
in a locality other than that in which its
program is registered, the ratios and
wage rates (expressed in percentages
of the journeyman’s hourly rate)
specified in the contractor’s or
subcontractor’s registered program
shall be observed. Every apprentice
must be paid at not less than the rate
specified in the registered program for
the apprentice’s level of progress,
expressed as a percentage of the
journeymen hourly rate specified in the
applicable wage determination.
Apprentices shall be paid fringe
benefits in accordance with the
provisions of the apprenticeship
program. If the apprenticeship program
does not specify fringe benefits,
apprentices must be paid the full
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amount of fringe benefits listed on the
wage determination for the applicable
classification. If the Administrator
determines that a different practice
prevails for the applicable apprentice
classification, fringes shall be paid in
accordance with that determination. In
the even the Bureau of Apprenticeship
and Training, or a State Apprenticeship
Agency recognized by the Bureau,
withdraws approval of an
apprenticeship program, the contractor
will no longer be permitted to utilize
apprentices at less than the applicable
predetermined rate for the work
performed until an acceptable program
is approved.
(ii) Trainees. Except as provided
in 29 CFR 5.16, trainees will not be
permitted to work at less that the
predetermined rate for the work
performed unless they are employed
pursuant to and individually registered
in a program which has received prior
approval, evidenced by formal
certification by the U.S. Department of
Labor, Employment and Training
Administration. The ratio of trainees to
journeymen on the job site shall not be
greater than permitted under the plan
approved by the Employment and
Training Administration. Every trainee
must be paid not less than the rate
specified in the approved program for
the trainee’s level of progress,
expressed as a percentage of the
journeyman hourly rate specified in the
applicable wage determination.
Trainees shall be paid fringe benefits in
accordance with the provisions of the
trainee program. If the trainee program
does not mention fringe benefits,
trainees shall be paid the full amount of
fringe benefits listed on the wage
determination unless the Administrator
of the Wage and Hour Division

determines that there is an
apprenticeship program associated with
the corresponding journeyman wage
rate on the wage determination which
provides for less than full fringe benefits
for apprentices. Any employee listed
on the payroll at a trainee rate who is
not registered and participating in a
training plan approved by the
Employment and Training
Administration shall be paid not less
than the applicable wage rate on the
wage determination for the work
actually performed. In addition, any
trainee performing work on the job site
in excess of the ratio permitted under
the registered program shall be paid not
less than the applicable wage rate on
the wage determination for the work
actually performed. In the event the
Employment and Training
Administration withdraws approval of a
training program, the contractor will no
longer be permitted to utilize trainees at
less than the applicable predetermined
rate for the work performed until an
acceptable program is approved.
(iii) Equal employment
opportunity. The utilization of
apprentices, trainees and journeymen
under this part shall be in conformity
with the equal employment opportunity
requirement of Executive Order 11246,
s amended, and 29 CFR Part 30.
5. Compliance with Copeland Act
requirements. The contractor shall
comply with the requirements of 29
CFR Part 3, which are incorporated by
reference in this contract.
6. Subcontracts. The contractor or
subcontractor will insert in any
subcontract the clauses contained in 29
CFR 5.5(a)(1) through (10) and such
other clauses as HUD or its designee
may by appropriate instructions require,
and also a clause requiring the
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subcontractors to include these clauses
in any lower tier subcontracts. The
prime contractor shall be responsible
for the compliance by any
subcontractor or lower tier
subcontractor with all contract clauses
in 29 CFR Part 5.5
7. Contracts termination; debarment.
A breach of the contract clauses in 29
CFR 5.5 may be grounds for
termination of the contract, and for
debarment as a contractor as provided
in 29 CFR 5.12
8. Compliance with Davis-Bacon and
Related Act Requirements. All ruling
and interpretations of the Davis-Bacon
and Related Act contained in 29 CFR
Parts 1, 3, and 5 are herein
incorporated by reference in this
contract.
9. Disputes concerning labor
standards. Disputes arising out of the
labor standards provisions of this
contract shall not be subject to the
general disputes clause of this contract.
Such disputes shall be resolved in
accordance with the procedures of the
Department of Labor set forth in 29
CFR Parts 5, 6, and 7. Disputes within
the meaning of this clause include
disputes between the contractor (or any
of its subcontractors) and HUD or its
designee, the U.S. Department of
Labor, or the employees or their
representatives.
10. (i) Certification of Eligibility. By
entering in to this contract, the
contractor certifies that neither it (nor he
or she) nor any person or firm who has
an interest in the contractor’s firm is a
person or firm ineligible to be awarded
Government contracts by virtue of
Section 3(a) of the Davis-Bacon Act or
29 CFR 5.12(a)(1) or to be awarded
HUD contracts or participate in HUD
programs pursuant to 24 CFR part 24.

(ii) No part of this contract shall
be subcontracted to any person or firm
ineligible for award of a Government
contract by virtue of Section 3(a) of the
Davis-Bacon Act of 29 CFR 5.12(a)(1)
or to be awarded HUD contracts or
participate in HUD programs pursuant
to 24 CFR Part 24.
(iii) The penalty to making false
statements is prescribed in the U.S.
Criminal Code, 18 U.S.C. 1001.
Additionally, U.S. Criminal Code,
Section 1010, Title 18, U.S.C., “Federal
Housing Administration transaction”,
provides in part: “Whoever, for the
purpose of …influencing in any way the
action of such Administration…makes,
utter of publishes any statement,
knowing the same to be false…shall be
fined not more than $5,000 or
imprisoned not more than two years, or
both.”
11. Complaints, Proceedings, or
Testimony by Employees. No laborer
or mechanic to whom the wage, salary,
or other labor standards provisions of
this Contract are applicable shall be
discharged or in any other manner
discriminated against by the Contractor
or any subcontractor because such
employee has filed any complaint or
instituted or caused to be instituted any
proceeding or has testified or is about
to testify in any proceeding under or
relating to the labor standards
applicable under this Contract to his
employer.
B. Contract Work Hours and Safety
Standards Act. As used in this
paragraph, the terms “laborers” and
“mechanics” include watchmen and
guards.
(1) Overtime requirements. No
contractor or subcontractor contracting
for any part of the contract work which
may require or involve the employment
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of laborers or mechanics shall require
or permit any such laborer or mechanic
in any workweek in which he or she is
employed on such work to work I
excess of forty hours I such workweek
unless such laborer or mechanic
receives compensation at a rate not
less than one and one-half times the
basic rate of pay for all hours worked in
excess of forty hours in such workweek.
(2) Violation; liability for unpaid
wages; liquidated damages. In the
event of any violation of the clause set
forth in subparagraph (1) or this
paragraph, the contractor and any
subcontractor responsible therefore
shall be liable for the unpaid wages. In
addition, such contractor and
subcontractor shall be liable to the
United States (in case of work done
under contract for the District of
Columbia or a territory, to such District
or to such territory), for liquidated
damages. Such liquidated damages
shall be computed with respect to each
individual laborer or mechanic,
including watchmen and guards,
employed in violation of the clause set
forth in subparagraph (1) of this
paragraph, in the sum of $10 for each
calendar day on which such individual
was required or permitted to work in
excess of forty hours without payment
of the overtime wages required by the
clause set forth in subparagraph (1) of
this paragraph.
(3) Withholding for unpaid wages
for liquidated damages. HUD or its
designees shall upon its own action or
upon written request of an authorized
representative of the Department of
Labor withhold of cause to be withheld
form any moneys payable on account
of work performed by the contractor or
subcontractor under any such contract
or nay other Federal contract with the

same prime contract, or any other
Federally-assisted contract subject to
the Contract Work Hours and Safety
Standards Act, which is held by the
same prime contractor such sums as
may be determined to be necessary to
satisfy any liabilities of such contractor
or subcontractor for unpaid wages and
liquidates damages as provided in the
clause set forth in subparagraph (2) of
this paragraph.
(4) Subcontracts. The contractor
or subcontractor shall insert in any
subcontracts the clauses set forth in
subparagraph (1) through (4) of this
paragraph and also a clause requiring
the subcontractors to include these
clauses in any lower tier subcontracts.
The prime contractor shall be
responsible for compliance by any
subcontractor or lower tier
subcontractor with the clauses set forth
in subparagraphs (1) through (4) of this
paragraph.
C. Health and Safety
(1) No laborer or mechanic shall be
required to work in surrounding or
under working conditions that are
unsanitary, hazardous, or dangerous to
his health and safety as determined
under construction safety and health
standards promulgated by the
Secretary of Labor by regulation.
(2) The Contractor shall comply
with all regulations issued by the
Secretary of Labor pursuant to Title 29
Part 1926 (formerly Part 1518) and
failure to comply may result in
imposition of sanctions pursuant to the
Contract Work Hours and Safety
Standards Act (Public Law 91-54, 83
Stat. 96). 40 USC 3701 et seq.
(3) The Contractor shall include
the provisions of this Article in every
subcontract so that such provisions will
be binding on each subcontractor. The
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Federal Construction Contract Provisions
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Contractor shall take such action with
respect to any subcontract as the
Secretary of Housing and Urban
Development or the Secretary of Labor
shall direct as a means of enforcing
such provisions.

================================================================================
Federal Construction Contract Provisions
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date: April 5, 2021
Order: 2021-25
Authorizing the Purchase & Installation of Fencing for Bicentennial Dog Park
That the Westbrook City Council hereby authorizes the purchase and installation of a chain link
fence system from Burns' Fencing, Inc. of Westbrook, ME at a cost not to exceed $10,000 to be
installed at the Bicentennial Dog Park.
Funds available in budget line 40005000-57100-04053.
First Reading: March 15, 2021
Second and Final Reading: April 5, 2021

Attest:

______________________________________
City Clerk

______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

REQUEST FOR COUNCIL ACTION
PROPOSED TITLE: Authorizing the Purchase & Installation of Fencing for Bicentennial Dog
Park
REQUESTED BY:

Robyn Saunders

DATE:

4/5/2021

SUMMARY:
This is a request for the purchase and installation of a chain link fence system with swing gates
from Burns' Fencing, Inc. of Westbrook. This fence system will be installed at the Bicentennial
Dog Park, located at the corner of Hannaford Drive & William Clarke Drive. This 390 LF fence
will provide an expansion of the current dog park to allow designated areas for large and small
dogs. Eagle Scout Ethan Judd has already constructed new dog training and agility features to
be installed in both the large and small dog areas.
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date: April 5, 2021
Order: 2021-7
Resolution Condemning Acts of Violence, Intimidation, and Discrimination Against
Immigrants, Refugees, and All Who Are Targeted for Their Ethnicity, Race, or Religion
WHEREAS, the United States of America was founded by immigrants and refugees, many
fleeing ethnic and religious persecution, seeking life, liberty, and the pursuit of happiness; and
WHEREAS, the United States of America has always been and always shall be a beacon of
freedom and democracy; and
WHEREAS, the City of Westbrook itself was built by immigrants seeking freedom, peace, and
opportunities for their families and children; and
WHEREAS, we, as elected representatives of the people of Westbrook, have a special
responsibility to speak out in the wake of hate, violence, fear, intimidation, and discrimination
against any of our constituents and neighbors, including the foreign-born residents of the City
who represent a substantial portion of our population.
NOW, THEREFORE, BE IT RESOLVED, that the Westbrook City Council hereby:
1. Condemns all violence and hateful actions which harass or intimidate immigrants,
refugees, and all those who are targeted for their ethnicity, race, or religion.
2. Categorically rejects the practice of using fear to manipulate citizens by villainizing or
stigmatizing certain groups for the purpose of gaining power or influence.
3. Reaffirms the value of a pluralistic society, the beauty of our American culture which is
derived from countless cultures, faiths, and experiences, and the inalienable right of
every person to live their culture and practice their faith without fear.
4. Commits to upholding a policy that affirms civil and human rights, and ensures that those
targeted on the basis of race, religion, or immigration status can turn to the government
without fear of recrimination.

First and Final Reading: April 5, 2021

Attest:

______________________________________
City Clerk

______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

REQUEST FOR COUNCIL ACTION
PROPOSED TITLE: Resolution Condemning Acts of Violence, Intimidation, and Discrimination
Against Immigrants, Refugees, and All Who Are Targeted for Their
Ethnicity, Race, or Religion
REQUESTED BY:

Michael Foley

DATE:

4/5/2021

SUMMARY:
This is a request from City Council Vice President Anna Turcotte and Councilor Claude
Rwaganje to readopt Resolve 2017-8, originally adopted on February 27, 2017. As noted in
2017, the purpose of this statement is not to politicize these issues but to publicly reaffirm the
City's commitment to civil and human rights for all. While these matters are discussed and
debated at the state and federal levels of government, repercussions from these discussions
impact local schools, public safety departments and health, social, and community service
providers.
This original text was drafted by Vice President Turcotte back in 2017, and in the wake of the
recent violence in the nation and in Maine against the Asian American community, it is deemed
an appropriate time to reaffirm the values of our community in condemning such acts of violence
and hatred.
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date: April 5, 2021
Order: 2021-8
Accepting the Planning Board Chair's Annual Report for 2020
That the Westbrook City Council hereby accepts the Planning Board Chair's 2020 Annual
report, as outlined in the attached exhibit.
First and Final Reading: April 5, 2021

Attest:

______________________________________
City Clerk

______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

REQUEST FOR COUNCIL ACTION
PROPOSED TITLE: Accepting the Planning Board Chair's Annual Report for 2020
REQUESTED BY:

Jennie Franceschi

DATE:

4/5/2021

SUMMARY:
Acceptance of the 2020 Planning Board Chair's Report - Please find attached the report of the
work of the Planning Board for the year of 2020.
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date: April 5, 2021
Order: 2021-9
Approving the Appointment of Deborah Shangraw to the Registration Appeals Board
That the Westbrook City Council hereby confirms the appointment of Deborah Shangraw to the
City of Westbrook's Registration Appeals Board as provided by 21-A MRSA § 103 as the
Republican Alternate Member, with a term expiring on September 30, 2023.
First and Final Reading: April 5, 2021

Attest:

______________________________________
City Clerk

______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

REQUEST FOR COUNCIL ACTION
PROPOSED TITLE: Approving the Appointment of Deborah Shangraw to the Registration
Appeals Board
REQUESTED BY:

Melanie Fernald

DATE:

4/5/2021

SUMMARY:
This is a request for approve the nomination to the Registration Appeals Board. 20-A MRSA
Sec. 103 requires the establishment of a Registration Appeals Board in municipalities with
populations over 5,000 to allow any person aggrieved by the decision of the Registrar of Voters
to appeal a determination.
The Board consists of 3 people - a Chair, nominated by the City Clerk and each municipal
committee of the major political parties nominates a member to serve. In addition, each party
must designate an alternate member, in case the primary member is unable to serve.
Deborah Shangraw has been nominated to serve as the Alternate Member for the Republican
Party.
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date: April 5, 2021
Order: 2021-10
Approving the Appointment of Bruce Wallingford to the Recreation and Conservation
Commission
That the Westbrook City Council hereby approves the reappointment of Bruce Wallingford to the
Recreation and Conservation Commission through December 31, 2023.
First and Final Reading: April 5, 2021

Attest:

______________________________________
City Clerk

______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

REQUEST FOR COUNCIL ACTION
PROPOSED TITLE: Approving the Appointment of Bruce Wallingford to the Recreation and
Conservation Commission
REQUESTED BY:

Melanie Fernald

DATE:

4/5/2021

SUMMARY:
This is a request to approve the reappointment of Bruce Wallingford to the Recreation and
Conservation Commission for an additional term.
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date:
Resolve:

April 5, 2021
2021-11

Referring Solar Energy System Ordinance to the Planning Board
That the Westbrook City Council hereby refers a new Solar Energy System Ordinance for
inclusion in the Land Use Ordinance, along with associated performance standards, to the
Planning Board for review, public hearing, and recommendation back to the City Council.
First and Final Reading: April 5, 2021

Attest:

______________________________________
City Clerk

______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

REQUEST FOR COUNCIL ACTION
PROPOSED TITLE: Referring Solar Energy System Ordinance to the Planning Board
REQUESTED BY:

Jennie Franceschi

DATE:

4/5/2021

SUMMARY:
This is a request to refer a new Solar Energy System Ordinance (along with associated
performance standards) to the Planning Board, for inclusion in the City's Land Use Ordinance.
Attached is a draft document to forward to the Planning Board for their deliberation, public
hearing, and ultimately a recommendation back to the City Council.
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Draft Solar Ordinance
April 5, 2021 City Council Referral
§335-1.8 Definitions
Solar Energy System A solar photovoltaic cell, module or array, or solar hot air or water collector device,
which relies upon solar radiation as an energy source for collection, inversion, storage and distribution
of solar energy for electricity generation or transfer of stored heat. Such system may be either freestanding or building mounted and may include the following elements:
1. Solar Array: A grouping of multiple solar modules with the purpose of harvesting solar energy
2. Solar Cell: The smallest basic solar electric device which generates electricity when exposed to
light
3. Solar Module: A grouping of solar cells with the purpose of harvesting solar energy.
Solar Energy System, Commercial (CSES) A solar energy system principally used to capture solar energy,
convert it to electrical energy or thermal power and supply electrical or thermal power for off-site use.
Solar Energy System, Accessory Commercial (ACSES) A solar energy system used to capture solar
energy, convert it to electrical energy, or thermal power, intended to supply the electrical or thermal
power to reduce the on-site consumption of utility power or fuels by a principal commercial use on the
same parcel. A system shall not be designed to create additional power, but additional power may result
from on-site use that is less than the designed capacity.
Solar Energy System, Residential (RSES) A solar energy system used to capture solar energy, convert it
to electrical energy, or thermal power, intended to supply the electrical or thermal power to reduce onsite consumption of utility power or fuels by the residential use. A system shall not be designed to
create additional power, but additional power may result from on-site use that is less than the designed
capacity.
§335-2.29.1 – Solar Energy System (SES)
A. Purpose
1. Solar energy is a renewable and non-polluting energy resource that can prevent fossil fuel
emissions and reduce energy load.
2. The use of solar energy equipment for the purpose of providing electricity and energy for
heating and/or cooling is a priority and is a necessary component of the City’s current and
long-term sustainability agenda.
3. Energy generated from solar energy systems can be used to offset energy demand on the
grid where excess solar power is generated.
4. The standards that follow enable the accommodation of solar energy systems and
equipment in a safe manner with minimal impacts on the quiet enjoyment of property
B. Applicability
1. A Commercial or Residential Solar Energy System shall be required to obtain all applicable
permits including but not limited to Site Plan approval, building and electrical permits.
2. Solar Energy Systems shall be reviewed and approved in accordance with the standards of
§335.13, Site Plan Review. In determining applicability of site plan review:
Page 1 of 3
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Draft Solar Ordinance
April 5, 2021 City Council Referral
a. The perimeter of a ground-mounted solar energy system shall be utilized in
determining the size of a “new structure”.
b. Roof-Mounted solar energy systems shall not be considered an expansion or
alteration of an existing structure.
3. Routine maintenance or like kind replacement that do not materially alter the Solar Energy
System do not require a permit.
C. General Provisions
1. All utility connections shall be underground from the property line.
2. If a solar energy system ceases to perform the originally intended function for more than 12consecutive months, the property owner shall remove the collectors, mounts and associated
equipment by no later than 90 days after the end of the twelve-month period. Removal
includes stabilization or re-vegetation of the site necessary to prevent erosion.
3. All Solar Energy Systems shall be situated to eliminate concentrate glare onto nearby
structures or roadways.
4. Applications for a Commercial SES shall include authorization from Central Main Power to
accept the energy produced into their distribution system.
D. Building-Mounted Solar Energy System
1. Building-Mounted SES shall be subject to the maximum height regulations and setbacks
specified within the underlying zoning district.
2. Solar panels shall not extend beyond any portion of the roof edge.
3. The property owner shall provide evidence certified by an appropriately licensed
professional that the roof is capable of holding the load of the SES.
E. Ground-Mounted Solar Energy System
1. Solar Energy System, Residential (RSES)
a. The solar energy system shall comply with all setbacks of the underlying zoning
district.
b. Lot Coverage. Final ground treatment and site layout shall be taken into consideration
in determining lot coverage.
c. An RSES may not cause an adverse impact on an abutting property. Final ground
treatment and erosion/sedimentation control shall be demonstrated on a drainage
plan required as part of the application submission.
2. Solar Energy System, Commercial (CSES)
a. Dimensional Standards
1. Setbacks
a. Front: In addition to the setbacks of the underlying zoning district, GroundMounted CSES shall be set back a minimum of 60-feet from the following
rights-of-way: Brook Street, Bridge Street, Bridgton Road, Cumberland
Street, Duck Pond Road, East Bridge Street, Landing Road, Methodist Road,
Pride Street, Saco Street, Spring Street and Stroudwater Street.
b. Side & Rear: As defined in the underlying Zoning District
Page 2 of 3
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Draft Solar Ordinance
April 5, 2021 City Council Referral
2. Height: 20 feet above ground as measured from the base of the support.
3. Lot Coverage. Final ground treatment and site layout shall be taken into
consideration in determining lot coverage.
4. A CSES may not cause an adverse impact on an abutting property. Final ground
treatment and erosion/sedimentation control shall be demonstrated on a
drainage plan required as part of the application submission.
b. Screening and Security
1. Ground-Mounted CSES shall be adequately screened from adjacent properties, as
determined by the reviewing authority.
2. Ground-mounted CSES shall be completely enclosed by fencing with a locking
gate with access provided to Public Safety.
3. A sign shall be placed on ground-mounted CSES to identify owner and provide a
24-hour emergency contact phone number. Such sign shall be attached to the
security fence, be no larger than 4 square feet and shall not count toward the
operation’s total signage allotment.
3. Solar Energy System, Accessory Commercial (ACSES)
a. Ground-Mounted ACSES shall be placed behind the principal structure.
b. The solar energy system shall comply with all setbacks of the underlying zoning
district.
c. Height: 20 feet above ground as measured from the base of the support.
d. Lot Coverage. Final ground treatment and site layout shall be taken into consideration
in determining lot coverage.
e. An ACSES may not cause an adverse impact on an abutting property. Final ground
treatment and erosion/sedimentation control shall be demonstrated on a drainage
plan required as part of the application submission.
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date: April 5, 2021
Order: 2021-26
Accepting Unappropriated Funds Report for 2nd Quarter FY 2021
That the Westbrook City Council hereby accepts the enclosed Unappropriated Funds Report for
2nd Quarter FY 2021, in accordance with Order 2019-53.
First and Final Reading: April 5, 2021

Attest:

______________________________________
City Clerk

______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

REQUEST FOR COUNCIL ACTION
PROPOSED TITLE: Accepting Unappropriated Funds Report for 2nd Quarter FY 2021
REQUESTED BY:

Tressina Germani

DATE:

4/5/2021

SUMMARY:
City Council adopted Order 2019-53 on March 18, 2019, Amending the City of Westbrook's
Unappropriated Funds Policy, which authorizes City Departments to accept and expend
unappropriated funds (such as grants and donations) in amounts less than $3,000 without first
requiring City Council approval. These transactions are reported to Council on a quarterly basis
for approval.
Unappropriated funds in the amounts of $3,000 or greater still require Council authorization for
acceptance and expenditure.
The enclosed document outlines the receipt/expenditure of all unappropriated funds from
October - December 2020 (2nd Quarter of FY 2021).
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UNAPPROPRIATED FUNDS RECEIVED ‐ FY21 Qtr 2 / October 1 ‐ December 31, 2020
TYPE (Donation, Forfeiture, Grant,
etc) or Description
Reimbursement for Implicit Bias
500.00
Training
Reimbursement for Implicit Bias
500.00
Training

Department

Project Name

Date Received

Received From

Police

Police Donations

10/26/2020

MCOPA District Training Council

Police

Police Donations

10/26/2020

MCOPA District Training Council

Police

Police Donations

11/05/2020

Westbrook Scouts

420.00

Give a Cop the Bird Donation

Police

Police Donations

11/05/2020

Rowe Ford Sales

500.00

Give a Cop the Bird Donation

Police

Police Donations

11/18/2020

Anne and Ed Jazdzewski

20.00

Give a Cop the Bird Donation

Police

Police Donations

11/18/2020

Calpine

2,500.00

Give a Cop the Bird Donation

Police

Police Donations

11/18/2020

Kiwanis Club of Westbrook

200.00

Give a Cop the Bird Donation

Police

Police Donations

11/24/2020

Anonymous

350.00

Give a Cop the Bird Donation

Police

Police Donations

11/24/2020

Robert and Muriel McGuire

100.00

Give a Cop the Bird Donation

Police

Police Donations

11/24/2020

Lee Management Co

100.00

Give a Cop the Bird Donation

Police

Police Donations

12/16/2020

Brenda Cushman

100.00

K9 Donation

Police

Police Donations

10/14/2020

Yankee Ford Sales

405.00

Police Donation

Police

Police Donations

12/01/2020

Saccarappa Lodge

1,000.00

Community Policing Donation

Police

State Police Forfeiture

10/14/2020

State of Maine

1,565.70

MDEA Asset Distribution

Police

Westbrook Recovery Liaison

12/22/2020

Rich Plumbing Inc

200.00

WRLP Donation

Fire

Fire Donations

10/20/2020

Saco Biddeford Savings

500.00

Fire Prevention Donation

Library

Library Donations

10/1/20‐12/31/20

Library Book Sale Donation

8.00

Book Sale Donation

Library

Library Donations

10/1/20‐12/31/20

Library Donation

50.00

Library Donation

Library

Library Donations

10/1/20‐12/31/20

Lost & Paid Library Materials

424.41

Replacement Costs Paid for
Lost/Damaged Items

Grand Total ‐ Unappropriated Funds
Received

Amount

Budget Line/Account Name
21002110‐44702‐02110/Police
Donations
21002110‐44702‐02110/Police
Donations
21002110‐44702‐02110/Police
Donations
21002110‐44702‐02110/Police
Donations
21002110‐44702‐02110/Police
Donations
21002110‐44702‐02110/Police
Donations
21002110‐44702‐02110/Police
Donations
21002110‐44702‐02110/Police
Donations
21002110‐44702‐02110/Police
Donations
21002110‐44702‐02110/Police
Donations
21002110‐44702‐02110/Police
Donations
21002110‐49000‐02110/Other
Financing Sources
21002110‐49000‐02110/Other
Financing Sources
21002110‐49000‐02113/Forfeiture
Revenue
22002110‐46400‐
02214/Contributions from Private
Sources
21002210‐49000‐02120/Other
Financing Sources
21005510‐44600‐02155/Misc
Library Fees
21005510‐44600‐02155/Misc
Library Fees
21005510‐44600‐02155/Misc
Library Fees

9,443.11
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UNAPPROPRIATED FUNDS EXPENDED ‐ FY21 Qtr 2 / October 1 ‐ December 31, 2020
Department

Project Name

Date Expended

Vendor/Payee

Amount

Police

Police Donations

12/11/2020

Wayside Food Programs

1,289.45

Police

State Police Forfeiture

10/23/2020

W B Mason

1,471.12

Police

State Police Forfeiture

10/26/2020

Hawk Analytics

2,995.00

Police

State Police Forfeiture

12/04/2020

Scheels

320.08

Police

Police Elanor Saunders Trust

11/20/2020

Crestline Specialites

621.19

Police

Police JAG

10/30/2020

W W Grainger

253.26

Police

Police JAG

12/04/2020

Best Buy

1,499.95

Police

Police JAG

12/04/2020

Best Buy

1,199.96

Police

Police JAG

12/04/2020

Scheels

679.88

Police

Police JAG

12/04/2020

Cabela's

399.98

Police

Police Outside Detail

10/30/2020

Tab Office Systems

Police

Police Outside Detail

11/20/2020

Galls Parent Holdings LLC

Police

Police Outside Detail

12/04/2020

Police

Police Outside Detail

Police

Expenditure Description

Budget Line/Account Name
21002110‐59000‐02110/Other
Give a Cop the Bird Donation
Items
21002110‐58900‐02113/Forfeiture
Patrol Task Chairs (4)
Expenses
21002110‐58900‐02113/Forfeiture
Investigator Cell Hawk Subscription
Expenses
21002110‐58900‐02113/Forfeiture
Vortes Spitfire AR 1x Prism Scopes
Expenses
21002110‐59000‐02126/Other
Drawstring Backpacks
Items
22002110‐59000‐02211/Other
Protective Cases
Items
22002110‐59000‐02211/Other
Digital Cameras
Items
22002110‐59000‐02211/Other
Digital Cameras
Items
22002110‐59000‐02211/Other
Vortes Spitfire AR 1x Prism Scopes
Items
22002110‐59000‐02211/Other
Vortex SPARC AR Red Dot Sight (2)
Items
Filing Cabinets

22002110‐58900‐
02213/Miscellaneous Expenditures

647.00

Streamlight Protac Rail Mount

22002110‐58900‐
02213/Miscellaneous Expenditures

PulmoLab

56.17

Wedge for Blood Draws

22002110‐58900‐
02213/Miscellaneous Expenditures

12/04/2020

Best Buy

249.95

Replacement Batteries for Digital
Cameras

22002110‐58900‐
02213/Miscellaneous Expenditures

Police Outside Detail

12/04/2020

Amazon

89.95

X‐Radar Custom Chronograph Deluxe
22002110‐58900‐
Handheld
02213/Miscellaneous Expenditures

Police

Police Outside Detail

12/04/2020

Amazon

67.95

Storage Containers & Wall Shelves for
22002110‐58900‐
Patrol
02213/Miscellaneous Expenditures

Police

Police Outside Detail

12/04/2020

Amazon

119.44

2,108.50

Shovels for Patrol

22002110‐58900‐
02213/Miscellaneous Expenditures
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22002110‐58900‐
02213/Miscellaneous Expenditures

T‐Shirts

22002110‐58900‐
02213/Miscellaneous Expenditures

Police Outside Detail

12/04/2020

Build A Sign

Police

Police Outside Detail

12/18/2020

Xtreme Screen & Sportswear

Police

Westbrook Recovery Liaison

10/26/2020

Ramada Plaza

109.95

Client Hotel

Police

Westbrook Recovery Liaison

10/29/2020

Danielle Rideout

291.99

Employee Reimbursement

Police

Westbrook Recovery Liaison

11/06/2020

Teresa Valliere

100.00

Supervision Services 10/06/20

Police

Westbrook Recovery Liaison

11/20/2020

Teresa Valliere

100.00

Supervision Services 11/10/20

Police

Westbrook Recovery Liaison

11/20/2020

Providence Women LLC

750.00

Client Detox

Police

Westbrook Recovery Liaison

12/18/2020

Teresa Valliere

100.00

Supervision Services 12/03/20

Fire

Fire Reserves

10/26/2020

The Blue Cell

914.00

Portable Fire Suppression Tool

Fire

Fire Reserves

12/04/2020

Harrison Shrader

2,220.99

Storz Adapters

Fire

Fire Reserves

12/11/2020

Industrial Protection Services

1,500.00

Fire Department Hoses

Econ Dev

Westbrook Common Park

12/04/2020

W B Mason

Grand Total ‐ Unappropriated Funds
Expended

87.20

Signage for Drug Take Back

Police

1,595.00

239.04

Binders for Projects

22002110‐59000‐02214/Other
Items
22002110‐59000‐02214/Other
Items
22002110‐59000‐02214/Other
Items
22002110‐59000‐02214/Other
Items
22002110‐59000‐02214/Other
Items
22002110‐59000‐02214/Other
Items
21002210‐57301‐
02121/Equipment
21002210‐57301‐
02121/Equipment
21002210‐57301‐
02121/Equipment
22001000‐58900‐
G2003/Miscellaneous Expentitures

22,077.00
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date: April 5, 2021
Order: 2021-27
Adopting a Comprehensive Update to City Council's Rules of Order & Establishing City
Council Student Representative Policy
That the Westbrook City Council hereby repeals and replaces its Rules of Order as outlined in
the attached exhibit, and further establishes a City Council Student Representative Policy as
outlined in the attached exhibit.
First and Final Reading: April 5, 2021

Attest:

______________________________________
City Clerk

______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

REQUEST FOR COUNCIL ACTION
PROPOSED TITLE: Adopting a Comprehensive Update to City Council's Rules of Order &
Establishing City Council Student Representative Policy
REQUESTED BY:

Angela Holmes

DATE:

4/5/2021

SUMMARY:
A comprehensive update to the City Council Rules of Order and the establishment of a Student
Representative Policy was reviewed by the Committee of the Whole during a meeting held on
March 22, 2021. This item was referred to City Council for consideration. A memo outlining
changes to the Rules of Order is attached, along with a clean version of the proposed Rules, a
copy of the current 2012 Rules with notes outlining where language was moved to in the new
legislation (and if it was modified/eliminated), along with the proposed Student Representative
Policy.
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To:
From:
Date:
Re:

Honorable City Council
Angela Holmes, Asst. City Administrator/City Clerk
April 1, 2021
City Council Rules of Order & Student Representative Policy

RULES OF ORDER
City Council’s Rules of Order were last updated in 2012. Since then, we have recognized several items
that require attention, either because they lack clarity, or they do not reflect current practices. In
addition, we wished to reorganize the rules by subject matter. The goal of this update is to amend the
Rules to reflect current practices where appropriate, or to clarify existing practices where confusion
currently exists. Language instituting a new rule or practice is specifically noted below. In addition, in
several instances the current Rules of Order restate language from the Charter and Code – these
references were included by section number only. For reference, the City’s Charter and Code of
Ordinances is available at https://www.ecode360.com/WE3873.
As the proposed updates constitute a complete overhaul of existing language, a red-lined version of
the edits would appear confusing. Instead, we are providing City Council with (1) the proposed Rules of
Order, and (2) the existing 2012 version, with notes outlining where language has been moved to in the
proposed draft, whether modifications were made to the current language, or if the language was
struck entirely from the proposed draft.
Comments on the 2021 Draft are included below:
•

Sec. 1(E). Added “and rules of order” for clarity. Eliminated requirement that the rules of order
“shall be entitled ordinances”.

•

Sec. 2(A). Clarified that the President is elected annually.

•

Sec. 3(A). This clarifies the role of Council Committees, the process by which an item is sent to
Committee and to City Council meetings. In addition, based upon feedback from the
Committee of the Whole received on March 22nd, language has been added to clarify that
referrals must be submitted by deadlines specified elsewhere in the Rules. In addition,
language was added to require that a committee meeting be called within 90 days of the date
of a referral.
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•

Sec. 3(B). The Charter gives the President authority to create Council Committees, but also
references at least two of those committees by name (Finance Committee & Committee of the
Whole). This section outlines all Council committees currently in existence.

•

Sec. 3(D). This refers to the section of the Council meeting agenda entitled “Committee
Reports”. Committee Chairs/Vice Chairs may present updates on Committee work or meetings
during this section.

•

Sec. 3(E). While §§ 33-3 and 33-4 of the Code outline the Finance Committee’s duties, these
sections of the Code do not reflect current practices and require attention. The Administration
will draft proposed updates to these sections and will present them at a future date.

•

Sec. 3(F). Added “or a workshop” to include a reference to these meetings, which are not
mentioned elsewhere in the Rules or in the Code. Eliminated “and the President shall appoint a
member who shall occupy the Chair” due to redundancy.

•

Sec. 3(G). Eliminated “the Committee Chair, upon request, may refer an item to Council”, as this
conflicts with Sec. 3(A) which states that items requiring Council action shall be referred to
Committee unless specifically authorized by the City Council President or the Mayor (whichever
person is responsible for setting the agenda of the Council meeting in question) to be included
on a City Council agenda without first receiving Committee review.

•

Sec. 4(A). Eliminated repeat of Charter language, included reference to section number instead.

•

Sec. 4(C). Restates for clarity the provisions of the Charter which allows the President to set the
agenda for the regular meeting (the first meeting of the month). Clarifies that the President
sets the agenda for any special meetings that he/she or the City Council may call. Clarifies that
the Mayor sets the agenda for any special meetings that he/she calls. Added language to reflect
current practice whereby the Council President may delegate the responsibility of setting the
agenda to the Mayor and Administration if desired.

•

Sec. 4(D). Eliminated “determined by the Council” and replaced with “by the Council President
or Mayor, whomever is responsible for setting the agenda for the meeting in question” for
consistency which changes to Sec. 4(C). Updated the order of business to reflect current
practice, with one new addition – “City Council Messages.” This section was added to provide a
dedicated space for City Councilors to address each other or the public, so that the public
comment section of the agenda may be reserved for members of the public.

•

Sec. 4(F). Updated to reflect current practice.

•

Sec. 4(G). This outlines the three-minute rule for public comment, but also adds a new rule to
clarify that City residents and business owners shall be given the opportunity to speak before
non-residents or non-business owners, as a courtesy to Westbrook taxpayers. Clarifies that City
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Councilors are not limited to three minutes during City Council Messages.
•

Sec. 5(A). Replaced “Chair” with “President”.

•

Sec. 5(D). Eliminated “unless specially excused” and replaced with “unless permitted to
abstain”, for clarity. Based upon feedback received during the Committee of the Whole
meeting held March 22nd, “abstain” was changed to “recuse”, and the process for recusal was
outlined. In addition, language pertaining to the value of disclosure even when recusal is not
necessary was included as well.

•

Sec. 5(F). Replaced “Chair” with “President”.

•

Sec. 5(G). Added “to recess”.

•

Sec. 5(H). Added “to recess”.

•

Sec. 5(J). Replaced “at the next succeeding regular meeting” with “at the next Council
Meeting”.

•

Sec. 5(I). Replaced “by the next succeeding regular Council meeting” with “by the next Council
meeting”.

•

Sec. 5(L). Replaced the requirement to stand with raising hands.

•

Sec. 5(M). This is a new section which outlines the standard procedure for adopting legislation.
It was thought valuable to have this process outlined in detail, particularly for new Councilors.
Clarifies that several pieces of legislation may be considered together (not just “Second and
Final Reading”) if no objection is received.

•

Sec. 6(A). Eliminated “unless the Council shall otherwise direct” which immediately followed
“shall prepare and present to the Mayor all votes, ordinances and documents requiring his/her
signature”, as it conflicts with § 2.4 of the Charter which outlines which items do and do not
require mayoral approval. Eliminated the Pro Tem selection process, as this is outlined in Sec.
2(C).

•

Sec. 7(A). This is a new section which describes the allocation of a computer device and email
address to each Councilor. The expectation will be that Councilors will return the device when
their term ends unless the Mayor grants permission for the Councilor to keep said device.
Outlines expectation that Councilors will use their City email addresses to conduct City business
to maintain compliance with FOAA. Outlines expectation that Councilors will adhere to City’s
Employee Computer & Internet Use Policy when using City devices and email addresses.
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•

Sec. 8(A). This is a new section outlining expectation for Councilors to comply with other City
policies such as Freedom from Harassment, etc.

•

Sec. 8(B). This is a new section outlining City’s obligation to provide an orientation session for
newly elected Councilors.

•

Sec. 8(C). This is a new section reiterating State law which requires municipal officers to receive
Freedom of Access training.

•

Sec. 8(D). This is a new section authorizing additional training sessions to be provided upon
receiving mayoral approval (largely dependent upon available funds).

STUDENT REPRESENTATIVE POLICY
We also propose the adoption of a formal policy concerning the City Council Student Representative
positions. The roles currently exist, but without any documented procedures concerning selection,
term, scholarship, etc. This document was originally proposed to be included as a section within the
City Council Rules & Procedures, but upon advice of counsel has been separated into its own standalone policy. Comments on the Student Representative policy are below:
•

Sec. 1. The student representatives are charged with representing all students in Westbrook
(i.e. all grades, public school, private school and homeschool).

•

Sec. 2(A). Documents existing practice.

•

Sec. 2(B). Clarifies that Westbrook students in high school are eligible to attend. Does not
require that they specifically attend Westbrook High School – left open to allow homeschooled
high schoolers in Westbrook the opportunity to participate.

•

Sec. 4. Clarifies expectation to attend Council meetings except when excused.

•

Sec. 5. Conditions the award of scholarship funds upon attending at least six Council meetings
in each year of service.
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WESTBROOK CITY COUNCIL
RULES OF ORDER
Amended 2/7/00 by Order 2000-8; Amended 3/4/02 by Order 2002-9; Amended 12/12/11 by Order 2011-197;
Amended 3/5/12 by Order 2012-19; Amended and restated __ by Order 2021-__

Sec. 1. Establishing Rules of Order.
A. In accordance with the Westbrook City Charter § 3.5, City Council establishes the rules of its
proceedings, as outlined herein.
B. The Council shall be governed by “Robert’s’ Rules of Order, Revised” in all questions of
parliamentary procedure not provided for by these rules of order.
C. All questions of order not herein provided for shall be decided by the presiding officer, subject
to an appeal to the full Council.
D. None of these rules of order shall be suspended except by a two-thirds vote of the members
present; and such suspension shall continue only during the meeting at which such vote is
taken; and no rule or order shall be altered or repealed unless written notice shall have been
given at a preceding meeting, nor unless a majority of all the members of the Council vote to so
alter or repeal.
E. All by-laws and rules of order passed by the City Council shall require the affirmative votes of a
majority of all the members of the City Council for final passage, which shall be by a roll call
vote.
Sec. 2. City Council President.
The following rules are adopted in accordance with the provisions of the Westbrook City Charter §§ 3.2
– 3.3.
A. The President shall be elected by majority vote of the members of the City Council. The election
of a City Council President shall occur annually during the first regular meeting in December.
B. The President may appoint a Vice President who shall be affirmed by a majority vote of all of the
members of the City Council. The term of the Vice President shall be coterminous with that of
the President who appointed him/her. The Vice-President shall preside at all meetings when
the President is absent and shall perform such other duties as may be requested by the
President.
C. In the absence of the President or Vice President, the City Council shall choose a President Pro
Tempore by a majority of those members present and voting. The City Clerk shall call the Council
to order and preside until a President Pro Tempore is chosen.
D. The President may organize the Council into various working committees and shall announce
the Committees and their members and designate a Chair and Vice Chair annually during the
first regular meeting in December.
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E. The President shall be entitled to speak on questions of order, shall decide all questions of order
subject to an appeal to the Council, declare all votes, preserve order and decorum.
F. The President shall take the chair promptly at the time appointed for the meeting, and, having
called the Council to order and a roll call showing a quorum present, shall proceed at once to
business.
Sec. 3. City Council Committees.
A. The purpose of a Committee meeting is to discuss matters which are not ready for or do not
require official Council action, or for the City Administration to provide information requiring
discussion before official Council action may be taken.
i.
Any item requiring Council action shall be referred to a Committee for preliminary
review, unless specifically authorized by the City Council President or Mayor (whichever
person is responsible for setting the agenda of the Council meeting in question) to be
included on a City Council meeting agenda without first receiving Committee review.
ii.
Referrals to Committee shall be made by a majority vote of the City Council.
iii.
Committee referrals may be submitted by a City Councilor, the Mayor, or the City
Administration.
iv.
Referrals must be submitted to the City Clerk by the deadline established in Sec. 4(F).
i.v.
After City Council refers an item to committee, a meeting of that committee shall be
called within 90 days to discuss such item.
B. The City Council’s committees shall include: Committee of the Whole, Facilities & Streets
Committee, Finance Committee, Public Safety Committee, and such other Committees as may
from time to time be deemed necessary by the City Council President.
C. The following actions may be taken by a City Council Committee:
i.
To keep an item in Committee.
ii.
To refer an item to City Council for action.
iii.
To refer an item to the Planning Board, legal counsel, the Administration, or another
entity for consideration or action.
iv.
To take no further action.
D. Committee Chairs or Vice Chairs may provide a status report on items assigned to the
committee at each Council meeting during “Committee Reports”.
E. The duties of the Finance Committee are outlined in the Westbrook Code of Ordinances §§ 33-3
– 33-4.
F. The Council may resolve itself into the Committee of the Whole or a workshop on any questions.
G. An item that does not receive a majority recommendation from a Committee does not require
additional Council action.
Sec. 4. Meetings & Agendas.
A. City Council is vested with the legislative powers, authority and duties outlined in the
Westbrook City Charter § 3.1, which outlines the items required to appear before Council for
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action and the manner in which such items are adopted.
B. The regular monthly meetings of City Council are described and set forth in § 57-1 of the
Westbrook Code of Ordinances. City Council may call special meetings of its members in
accordance with § 3.4 of the Westbrook City Charter. The Mayor may also call special meetings
of the City Council at any time in accordance with §3.4 of the Westbrook City Charter.
C. In accordance with § 3.4 of the Westbrook City Charter, the Council President shall determine
the agenda for the regular monthly meeting of the City Council. The Council President shall also
determine the agenda for any special meetings that he/she or the City Council calls. The Council
President may delegate such responsibility to the Mayor and Administration if desired.
D. The Mayor shall determine the agenda for any special meeting of the City Council that he/she
calls.
E. The following shall be the order of business, unless otherwise determined by the Council
President or Mayor, whomever is responsible for setting the agenda for the meeting in question:
a. Roll Call
b. Pledge of Allegiance
c. Approval of Minutes
d. Mayor’s Message
e. City Council Messages
f. Student Representative Update
g. Public Comment
h. Unfinished Business
i. Orders of the Day (Second and Final Reading)
j. New Business
k. Public Comment
l. Referrals
m. Committee Reports
n. Executive Session
o. Adjournment
F. Items slated for inclusion on a City Council meeting agenda must be submitted to the City Clerk
by close of business two Fridays prior to the meeting in question. The City Clerk shall publish and
distribute the City Council meeting agenda and supporting documents by close of business the
Wednesday prior to the meeting.
G. During any portion of the meeting where public comment is solicited, any member of the public
may speak for up to three (3) minutes. Each person shall state his/her name, title (if
representing an organization), and address (if a City resident or business owner/representative).
Members of the public who are City residents or business owners/representatives shall be given
the opportunity to speak prior to members of the public who are not City residents or business
owners/representatives.
Sec. 5. Motions & Voting.
A. When a member wishes to speak or make a motion, they shall raise their hand and not proceed
until recognized by the President. During discussion, they shall confine themselves to the
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question under discussion and avoid intemperate and abusive language and personalities.
B. No member shall be interrupted while speaking except by their consent, or a point of, or call for
order; nor shall there be any conversation among members while a question is being stated or
while a member is speaking.
C. No person, except a member of the Council, shall be permitted to occupy the seat of any
member while the Council is in session.
D. Every member present shall vote yes or no unless permitted to abstain by the Council before the
vote is taken.that member has been recused by vote of the Councilpermission to recuse oneself
has been granted by the Council.
i.
A member may request permission to recuse oneselfseek recusal from deliberating in
upon any matter upon in which they have a direct personal or pecuniary interest. The
member and shall make such request prior to any such deliberations immediately after
the introduction of the matter and shall provide an explanation of the basis of the
request.
i.ii.
Disclosure of any personal connection to any matter may is always be appropriate in the
interest of transparency even if recusal is not warranted necessary.
D.E.Every motion shall be reduced to writing if any members shall so request.
E.F. After a motion has been made, seconded, and stated by the President, it shall not be withdrawn
except by unanimous consent.
F.G. When a question is under debate, no motion shall be in order except the following:
i.
To adjourn
ii.
To recess
iii.
Move the question
iv.
To amend
v.
To postpone indefinitely
vi.
To lay on the table
G.H.

i.
ii.
iii.
iv.
v.

The following questions shall be decided without debate:
To adjourn
To recess
The previous question
All questions of order and appeals from the decision of the presiding officer thereon
To lay on the table and take from the table

H.I. A motion to adjourn shall always be in order except when immediately repeated.
I.J. When a vote has been passed, any member who voted in the majority, or in case of a tie vote,
any member voting on the prevailing side, may move for a reconsideration of said vote at the
same or at the next Council meeting but not afterward. A vote to reconsider shall require a
majority of all the members of the Council. Any absent members cannot move for
reconsideration.
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J.K. When any Council Order, Ordinance or Resolve has been defeated by an adverse or tie vote and
such vote has not been reconsidered to or rescinded by the next Council meeting, the same or
any substantially similar matter shall not be in order for further Council action for a period of
ninety (90) days, except by a 2/3 vote of all members of the Council for a first reading or final
passage.
K.L. When a vote is doubted, the members for and against the motion shall raise their hands when
called upon by the President and shall remain raised until counted.
L.M.
The standard procedure for the adoption of legislation is as follows, except where
otherwise noted:
i.
The City Clerk shall read the title of the legislation into the record.
ii.
If a public hearing is required, the President shall open the public hearing, allow for
public comment, and close the public hearing.
iii.
A Councilor may make a motion to approve the legislation, reading the title and text of
the legislation into the record. Legislation may be read by title only if no objection is
received. Several pieces of legislation may be considered together if no objection is
received.
iv.
A Councilor may second the motion to approve the legislation. If no second is received,
the legislation shall fail for lack of a second.
v.
If the motion is made and seconded to consider several pieces of legislation together,
the Council President shall offer Councilors the opportunity to object and have any item
considered separately from the other items.
vi.
The Council President shall offer City Councilors the opportunity to speak on the motion.
vii.
The Council President shall offer members of the public the opportunity to speak on the
motion.
viii.
Any motion to amend the legislation must receive a second to continue, and such
motion must be settled before revisiting the original motion to approve the legislation.
ix.
When discussion has ended, the President shall call for a vote. The final approval of any
legislation shall require a roll call vote. All other votes may be taken by a show of hands.
During roll call voting, the President shall always be the last to vote.
x.
The Council President shall announce the result of the vote.
Sec. 6. City Clerk.
A. The Clerk shall keep a record of all votes, orders, ordinances and other proceedings of the
Council; shall prepare and present to the Mayor all votes, ordinances and documents requiring
his/her signature; shall notify or cause to be notified all members of the Council of the date and
time of regular and special meetings; and shall perform such other duties, not inconsistent with
the Charter and Code of Ordinances, as the Council may from time to time prescribe.
Sec. 7. Technology.
A. The City of Westbrook may provide each Councilor with a computer device for use during
his/her term of office and an email address for the conduct of Council business. Upon the
expiration of said term, the device shall be returned to the City unless the Mayor authorizes the
Councilor to keep said device. To maintain compliance with 1 M.R.S.A. §408-A, Councilors shall
be expected to utilize the City-provided email address for the conduct of all City business. All

Page 212 of 284

Councilors shall adhere to the City’s Employee Computer & Internet Use Policy when utilizing
any City device or email address.
Sec. 8. Other Policies, Orientation & Training.
A. Though elected officials are not City employees, Councilors shall be expected to comply with
certain policies set forth in the City of Westbrook’s Human Resources Policies and Procedures
Handbook, including but not limited to those addressing the following: Freedom of from
Harassment, Weapons & Firearms, Tobacco Free Environment, Drug Free Workplace and Safety
& Health.
B. The City Administration shall provide an orientation session for all new Councilors upon their
election to office.
C. In accordance with 1 M.R.S.A. § 412(4)(F), City Council, constituting the Municipal Officers of the
City of Westbrook, shall be required to attend a Freedom of Access training session.
D. The City Administration may make other training sessions available to City Councilors upon
receiving Mayoral approval.
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WESTBROOK CITY COUNCIL
RULES OF ORDER
Amended 3/5/12 by Order 2012-19

Sec. 1. The City Council shall hold regular meetings on the first Monday of each month at 7:00pm.
Whenever a regular meeting falls on a legal holiday the meeting shall be held the following Monday night
at the same time.
Sec. 2. At all meetings of the Council, a majority shall constitute a quorum.

Commented [AH1]: See 2021 Draft. Updated to include
more complete history of past revisions.

Commented [AH2]: Addressed by Charter § 3.4 and Code
§ 57-1.
Commented [AH3]: Addressed by Code § 57-2.

Sec. 3. The President shall take the chair promptly at the time appointed for the meeting, and, having
called the Council to order and a roll-call showing a quorum present, shall proceed at once to business.

Commented [AH4]: See 2021 Draft, Sec. 2(F)

Sec. 4. The President shall be entitled to speak on questions of order but not on any other question when
occupying the chair, shall decide all questions of order subject to an appeal to the Council, declare all
votes, preserve order and decorum.

Commented [AH5]: See 2021 Draft, Sec. 2(E)

The President shall appoint a Vice President to serve in the President’s absence and the following
working committees: Finance, Accounts and Claims and such other Committees as may from time to time
be necessary.

Commented [AH6]: See 2021 Draft, Sec. 2(D)

Sec. 5. When stating a question or a motion, or when addressing the Council, the President shall rise but
may read sitting.

Commented [AH7]: Not included in 2021 Draft.
Eliminate.

Sec. 6. When a question is under debate, no motion shall be in order except the following:
1. To adjourn
2. Move the question
3. To amend
4. To postpone indefinitely
5. To lay on the table
Sec. 7. A motion to adjourn shall always be in order except when immediately repeated.
Sec. 8. The following questions shall be decided without debate:
1. To adjourn
2. The previous question
3. All questions of order and appeals from the decision of the chair thereon
4. To lay on the table and take from the table

Commented [AH8]: See 2021 Draft, Sec. 5

Sec. 9. When a vote has been passed, any member who voted in the majority, or in case of a tie vote, any
member voting on the prevailing side, may vote a reconsideration of said vote at the same or at the next
succeeding regular meeting but not afterward, but a vote to reconsider shall require a majority of all the
members of the Council. An absent member cannot move fore reconsideration.

Commented [AH9]: See 2021 Draft, Sec. 5. Modified.

Sec. 10. When any Council Order, Ordinance, or Resolution has been defeated by an adverse or tie vote
and such a vote has not been reconsidered or rescinded by the next succeeding regular Council Meeting,
the same or any substantially similar matter shall not be in order for further Council action for a period of
ninety (90) days, except by a 2/3 vote of all members of the Council for a first reading or final passage.

Commented [AH10]: See 2021 Draft, Sec. 5. Modified.

Sec. 11. Every member present shall vote yes or no unless specially excused by the Council before the
vote is taken.

Commented [AH11]: See 2021 Draft, Sec. 5. Rephrased
to “unless permitted to abstain”
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Sec. 12. Every motion shall be reduced to writing if any member shall so request.

Commented [AH12]: See 2021 Draft, Sec. 5.

Sec. 13. After a motion has been made, seconded and stated by the chair, it shall not be withdrawn except
by unanimous consent.

Commented [AH13]: See 2021 Draft, Sec. 5

Sec. 14. The enacting form of an ordinance shall be as follows:
“Be it ordained by the City Council of the City of Westbrook in City Council assembled”, etc.
The form of an Order shall be as follows: “In City Council ordered”, etc.
The form of a Resolve shall be: “In City Council, Resolved”, etc.

Commented [AH14]: Eliminated

Sec. 15. When a vote is doubted, the members for and against the motion shall rise when called upon by
the President and remain standing until counted.

Commented [AH15]: See 2021 Draft, Sec. 5. Modified

Sec. 16. No person, except a member of the Council shall be permitted to occupy the seat of any member
while the Council is in session.

Commented [AH16]: See 2021 Draft, Sec. 5

Sec. 17. No member shall be interrupted while speaking except by their consent, or a point of, or call for
order; nor shall there be any conversation among members while a question is being stated or while a
member is speaking.

Commented [AH17]: See 2021 Draft, Sec. 5

Sec. 18. The Council may resolve itself into Committee of the Whole on any questions and the President
shall appoint a member who shall occupy the chair.

Commented [AH18]: See 2021 Draft, Sec. 3.

Sec. 19. Special committees of the Council shall report within four weeks unless further time is granted.
Sec. 20. An item defeated in Committee does not require additional Council action. The Committee
Chair, upon request, may refer an item to Council.

Commented [AH19]: Eliminated. New language states
that Committee Chairs/Vice Chairs shall give a status report
at each Council meeting.
Commented [AH20]: See 2021 Draft, Sec. 3. Modified

Sec. 21. When a member wishes to speak or make a motion, they shall raise their hand and not proceed
until recognized by the Chair. During discussion, they shall confine themselves to the question under
discussion and avoid intemperate and abusive language and personalities.

Commented [AH21]: See 2021 Draft, Sec. 5

Sec. 22. The Clerk shall keep a record of all votes, orders, ordinances and other proceedings of the
Council; shall prepare and present to the Mayor all votes, ordinances and documents requiring his
signature, unless the Council shall otherwise direct; shall notify or cause to be notified all members of the
Council of the time of special meetings as provided by the charter; and shall perform such other duties,
not inconsistent with the charter, as the Council may from time to time prescribe. In absence of the
President and Vice President, the Clerk shall call the Council to order and preside until a President pro
tempore is chosen.

Commented [AH22]: See 2021 Draft, Sec. 6. Modified

Sec. 23. All by-laws passed by the City Council shall be entitled ordinances and shall require the
affirmative votes of a majority of all the members of the City Council for final passage, which shall be by
a roll call vote.

Commented [AH23]: See 2021 Draft, Sec. 1. Modified

All ordinances and any order or resolution which involve either:
1. The appropriation or expenditure of money which exceeds $3,000
2. The laying of an assessment
3. The granting to any person or corporation any right in, over, or under any street or other public
ground of the City of Westbrook
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Shall require the affirmative votes of a majority of all the members of the City Council for its final
passage, which shall be by a roll call vote. Every such ordinance, order, or resolution shall be read twice,
with an interval of at least 72 hours between the first and second readings, before it is in order for final
passage; but if such a matter is amended after its first reading, it shall be tabled for a period of at least 72
hours before it may be voted upon for final passage.

Commented [AH24]: Incorporated into 2021 Draft Sec. 4
by Charter reference only.

Sec. 24. None of these rules or orders shall be suspended unless by a two-thirds vote of the members
present; and such suspension shall continue only during the meeting at which such vote is taken; and no
rule or order shall be altered or repealed unless written notice shall have been given at a preceding
meeting, nor unless a majority of all the members of the Council vote to so alter or repeal.

Commented [AH25]: See 2021 Draft, Sec. 1

Sec. 25. All questions of order not herein provided for shall be decided by the presiding officer, subject to
an appeal of the Council.

Commented [AH26]: See 2021 Draft, Sec. 1

Sec. 26. The Council shall be governed by “Roberts’ Rules of Order, Revised” in all questions of
parliamentary procedure not provided for by these rules of order.
(a) Except by consent of a majority of members of the City Council, all papers or business which
may require council action shall be filed with the City Clerk or their designee no later than
4:00pm on Thursday previous to each regular Council meeting. Upon request of any Councilor,
the President may add items to the agenda at any time. Before the close of business on Friday, the
City Clerk or their designee shall prepare, place on file and deliver to the Mayor and each City
Councilor a copy of the agenda of the business to be brought before said meeting.
(b) The Administration is authorized to obtain bids for City purchases and projects for the Council’s
consideration upon the resolve of the City Council.

Commented [AH27]: See 2021 Draft, Sec. 1

Commented [AH28]: See 2021 Draft, Sec. 4. Modified
Commented [AH29]: Eliminate due to redundancy. See
City’s Purchasing Procedures.

ORDER OF BUSINESS
The following shall be the order of business unless otherwise determined by the Council:
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.

Roll-call
Approval of minutes
Messages from the Mayor
Student Representative Update
Public Comment
Unfinished Business
Orders of the Day
New Business
Public Comment
Referrals
Adjournment

Commented [AH30]: See 2021 Draft, Sec. 4.
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WESTBROOK CITY COUNCIL
STUDENT REPRESENTATIVE POLICY
Established __-__-21 by Order 2021-__

Sec. 1. Student Representative Positions
City Council may include in its membership two (2) non-voting Student Representatives charged with
representing the interests of Westbrook students.
Sec. 2. Selection & Eligibility
A. The Student Representatives shall be selected by the City Council President and Vice President.
The City Clerk shall coordinate the advertisement of any open positions and shall forward any
applications received to the Council President and Vice President for review.
B. Westbrook students in high school who are in good standing are eligible to serve as Student
Representatives.
Sec. 3. Term
The membership term shall be for (1) year, from July 1st to June 30th. A student may serve for multiple
terms.
Sec. 4. Attendance.
Student Representatives shall be expected to attend City Council meetings except when excused by the
Council President for school obligations or other matters.
Sec. 5. Scholarship.
Student Representatives may be eligible for a scholarship of $500 for each year of service, payable upon
graduation. However, Student Representatives must have attended at least six (6) Council meetings in
each year of service to qualify for the scholarship funds.
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date: April 5, 2021
Order: 2021-28
Renewing the City of Westbrook Food Service Establishments and Retail Outdoor
Expansion Program
That the Westbrook City Council hereby renews the City of Westbrook Food Service
Establishments and Retail Outdoor Expansion plan and regulations as outlined in the attached
exhibit for 2021, and further authorizes administrative review for additional food service
establishments and retail businesses to expand outdoor areas as determined by the
administration.
First and Final Reading: April 5, 2021

Attest:

______________________________________
City Clerk

______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

REQUEST FOR COUNCIL ACTION
PROPOSED TITLE: Renewing the City of Westbrook Food Service Establishments and Retail
Outdoor Expansion Program
REQUESTED BY:

Administration

DATE:

4/5/2021

SUMMARY:
Westbrook City Council adopted Order 2020-51 on May 15, 2020, entitled Authorizing City of
Westbrook Food Service Establishments and Retail Outdoor Expansion Program and
Regulations, which assisted Westbrook’s restaurants, food service establishments, and retail
establishments by providing expanded outdoor service opportunities in the midst of the COVID19 pandemic.
This is a request to renew the program for 2021 as the economy and community continue to
recover from COVID-19. Slight modifications have been made to reflect updated gathering limits
as determined by the State. In addition, the attached map describing the designated outdoor
areas in the Downtown has been updated to reflect areas which will be unavailable due to
scheduled construction projects, and notes that Vallee Square may be closed to vehicular traffic
during 2021 to be reserved by the City as open picnic area for the public. Lastly, the expiration
date for outdoor dining permits is extended until December 31, 2021, to allow business to
continue to utilize the creative methods of outdoor dining experiences that allow their patrons to
gather outside, even in winter.
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City of Westbrook Food Service Establishments and Retail Outdoor Expansion Program
Renewed for 2021
Renewal. The City of Westbrook has renewed the Food Service Establishments and Retail Outdoor
Expansion Program for 2021 as outlined herein. This program was originally adopted on May 18, 2020 by
City Council Order 2020-51.
Overview. This program allows businesses to expand dining and retail areas within certain areas of
public property not typically permitted for business activity, such as: public areas, parking lots, public
right-of-way, and parklets. The City will also allow the expansion of existing outdoor seating previously
permitted for use in the public way to increase the number of customers served safely while meeting
social distancing requirements. State roads are excluded from this program, as the City does not
regulate State rights-of-way. This program is not to create a gathering or social space inconsistent with
State COVID-19 guidelines. Gathering in groups will not be permitted in outside areas except as
permitted by these regulations; any waiting lines shall meet social distancing requirements.
Expanded Outdoor Options. Three identified options for outdoor seating and retail space are as follows:
Sidewalks: Private use of sidewalk space has typically required an Outdoor Dining Permit (per
Section 205-22 of the Westbrook Code of Ordinances). The City of Westbrook may temporarily
allow businesses to use sidewalks for additional restaurant seating or retail purposes due to the
COVID-19 pandemic.
Outdoor seating and retail space within sidewalks and public rights of way shall maintain and
follow these requirements:





Adequate pedestrian flow of at least 6 feet. No tables, chairs, umbrellas or other fixtures
shall be permitted within six (6) feet of a pedestrian crosswalk or corner curb cut;
Access to public utilities, building entrances, crosswalks, and bus stops;
Pedestrian and traffic safety; and
Fire hydrants or fire lanes shall not be obstructed at any time by barriers or seating.

Parklets: Parklets are on-street parking spaces that may be temporarily converted for other
uses, such as expanded outdoor seating areas and retail space. Parklets can be used by one or
more businesses, and do not require streets to be closed. The City may temporarily suspend
certain codes and permitting requirements for private use of on-street parking spaces within the
public right-of-way. Parking spaces may be used by the adjacent business.
Parking Spaces on Private Property: Up to 50% of required on-site parking spaces may be
converted to outdoor dining areas or retail space to expand the footprint of the business
operation. The converted space shall be in conformance with all City of Westbrook
requirements for building accessibility and social distancing requirements, providing at least six
feet of space between tables and pathways. Additionally, no parking for disabled persons may
be repurposed for restaurant or retail use. The required landscape and buffer areas for the onsite parking spaces (Vehicular Use Areas), shall not be used as an expanded area for restaurants
or retail operations, except as needed to serve as the access to the allowed expanded use area.
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There shall not be parking, outside seating, or retail activities in these areas.
Requirements. The following requirements shall apply:









Restaurants participating in outdoor dining must follow the guidelines set by the Governor’s
Executive Order
Outdoor space as allowed under this policy may be used during normal business operating
hours.
Minimum life safety requirements and Americans with Disability Acts (ADA) requirements shall
be maintained.
Businesses must have a back-up plan for outdoor seating that adheres to physical distance
requirements in case of inclement weather.
It is the responsibility of the business to activate these spaces with temporary materials such as
tables and chairs, umbrellas, and visual/physical barrier materials.
Appropriate lighting of outdoor seating/retail space is required if operating outside of daytime
hours.
Use of landscaping and planters to delineate seating area is permissible, however these
materials should not be permanently affixed to any public rights-of-way.
Barriers may be required upon review of application for public safety purposes.

Alcoholic Beverages. Restaurants and food service establishments that hold an active on-premise State
of Maine Liquor License, may be permitted to sell and allow on-premise consumption of alcoholic
beverages within expanded dining areas on private property, on immediately adjacent sidewalks, or
within parklets as permitted by this proposed plan.
Application. The Outdoor Seating/Retail Permit application shall include the following:
1. A layout plan, with:
a) The sidewalk along with its width and curbing location and any fixed objects such as
street signs, benches, esplanades, light poles and trash cans;
b) If the outdoor dining is proposed on public property that is not a sidewalk then the
public property shall be clearly defined, including dimensions and any fixed objects, such
as signs, light poles, trees, planters and trash cans; and
c) The location of any tables, chairs, barriers, platforms, signage and or landscaping
placement, and any other components proposed for the outdoor dining activity, and the
dimensions of the area to be used.
2. The license holder understands that the City of Westbrook, its agents, officers and employees
accept no responsibility and will not be liable for any injury, harm or damage to the license
holder’s person or property arising out of the establishment’s occupancy of the public way.
3. The City will not be responsible for damage to any tables, chairs or other property that is not
properly removed when the City is engaged in the maintenance of the public way.
4. Liquor license holders shall provide a sketch outlining outdoor seating area for outdoor
consumption of alcoholic beverages to the City.
Fees. Fees associated with the expansion of outdoor dining premises new or existing will be waived for
2021. All outdoor spaces will require inspection from the Code Enforcement and Fire Inspector office. All
outdoor seating and retail permits will be valid from April 15, 2021 through December 31, 2021.
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Map. A map of the potential outdoor seating options in public rights-of-way for 2021 is attached. A
portion of Vallee Square may be closed to vehicular traffic during 2021 to be reserved by the City of
Westbrook as open picnic area for the public.
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Potential Outdoor Seating 2021

Yellow - Areas available, Red-Sidewalk Areas Available, Purple/Pink - Construction area (1 inch = 68 Feet)
0

68

136

204

March 23, 2021

Data shown on this map is provided for planning and informational purposes only. The municipality and CAI Technologies are not responsible for any use for other purposes or misuse or misrepresentation of this map.
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date: April 5, 2021
Order: 2021-29
Authorizing Lease Agreements for Four (4) Electric Vehicles
That the Westbrook City Council hereby authorizes the Mayor, or his designee, to enter into a
lease agreement with Rowe Ford Westbrook of Westbrook, ME for four (4) 2021 Hyundai Ionic
Electric Vehicles for a period of thirty-six (36) months at a cost of $400 per vehicle as surrender
fees payable at the end of the lease term, as outlined in the attached agreement.
First and Final Reading: April 5, 2021

Attest:

______________________________________
City Clerk

______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

REQUEST FOR COUNCIL ACTION
PROPOSED TITLE: Authorizing Lease Agreements for Four (4) Electric Vehicles
REQUESTED BY:

Michael Foley

DATE:

4/5/2021

SUMMARY:
This is a request to enter into 36-month lease agreements for four (4) Electric Vehicles for use
by municipal staff in the performance of their duties. These vehicles are being provided by
Rowe Hyundai of Westbrook at no cost to the City of Westbrook under governmental funding
incentives developed as incentives for local governments to introduce EVs into their fleets. Two
vehicles will be assigned to employees at City Hall and two will be assigned to employees at the
Public Services Facility. These vehicles can be charged at both of these facilities and will only
be used during work hours. The only expense the City will incur (other than the cost for
electricity) is a $400 per vehicle surrender fee payable at the end of the lease term.
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date: April 5, 2021
Order: 2021-30
Authorizing Letters of Intent for the Establishment of Solar Arrays at Sandy Hill & Rocky
Hill Landfills
That the Westbrook City Council authorizes the Mayor, or his designee, to enter into Letters of
Intent between the City of Westbrook and C2 Energy Capital, LLC to negotiate potential solar
array projects at the City-owned Sandy Hill and Rocky Hill Landfills, as outlined in the attached
exhibit.
First Reading: April 5, 2021
Second and Final Reading:

Attest:

______________________________________
City Clerk

______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

REQUEST FOR COUNCIL ACTION
PROPOSED TITLE: Authorizing Letters of Intent for the Establishment of Solar Arrays at
Sandy Hill & Rocky Hill Landfills
REQUESTED BY:

Administration

DATE:

4/5/2021

SUMMARY:
This legislation authorizes letters of intent between the City of Westbrook and C2 Energy
Capital, LLC for the potential development of solar arrays on the City-owned Sandy Hill and
Rocky Hill Landfills. These letters of intent are a result of an RFP issued by the City of
Westbrook for a solar photovoltaic net metering/power purchase and/or lease agreement at one
or more City-owned properties, and C2 Energy Capital, LLC produced the most amenable
proposal.
These letters of intent do not constitute a commitment to proceed with either project, but
authorize the City to enter into negotiations for the development of project proposals. Any final
agreement would be presented to City Council at a later date for approval.
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______________________________________________________________________________
LETTER OF INTENT
BETWEEN
THE CITY OF WESTBROOK
AND
C2 ENERGY CAPITAL LLC
The following information is presented as a summary of the principal terms of a proposed Option to
Lease Agreement (the “Option”) between the parties set forth below. This indicative Letter of Intent is
not intended to be, nor shall it be construed as, a binding offer or a binding agreement. The final terms
and conditions of the Option and the resulting Lease shall be set forth in definitive documentation to be
agreed between the parties.

Parties

The City of Westbrook, a Maine Municipality (“Owner”) and C2 Energy
Capital LLC, a Delaware limited liability company, or a nominated affiliate
(“C2”)

Purpose

The purpose of this Letter of Intent is to set forth the essential terms upon
which the parties shall enter into good faith negotiations with the intent to
execute the binding Option, which shall provide for the grant by Owner to
C2 of an option to lease the Premises (as defined below) for the proposed
development, construction, operation and ownership by C2 of the System
(as defined below).

Premises

A portion of that certain land situated at the Rocky Hill Landfill and with
parcel identification number 020-000-014, an indicative plan of which is
set forth in Exhibit A hereto (the “Premises”).

Proposed Use of C2 proposes to develop, construct, own, maintain and operate a groundPremises
mounted solar photovoltaic electrical energy system and all ancillary
equipment thereto (the “System”) on the Premises.
Rent for Lease

$260,246 per annum.

O p t i o n $5,204 payable by C2 to Owner within ten (10) days of execution of the
Consideration
Option.
Option Term

Twelve (12) months from the execution of the Option (the “Option Term”).
C2 may extend the Option Term for a further six (6) months upon (i)
delivering written notice to Owner prior to the expiration of the initial Option
Term, and (ii) paying an extension fee of to $2,602 Owner.

1
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______________________________________________________________________________
Form of Lease

The Option shall attach the form of lease to be executed between the Parties
if C2 exercises the option (the “Lease”). The terms of the Lease shall:
•

Provide for an initial term of twenty (20) years and grant C2 the option
to extend the term for two (2) further extended terms of five (5) years
each;

•

Permit C2 to grant a leasehold mortgage or similar encumbrance in
respect of its leasehold interest in the Premises to any lender financing
the System;

•

Contain customary events of defaults and remedies;

•

Deem all components comprising the System to be the personal property
of C2 and not a fixture; and

•

Provide for such other covenants, representations and warranties of C2
and Owner that are customary of transactions of the type contemplated
by the Lease, including, without limitation, with respect to Owner’s title
to the Premises.

Due Diligence

Within ten (10) days of the execution of the Option, Owner shall deliver to
C2 for C2’s review, without charge, copies of all plans and permits, plans,
maps, surveys, descriptions, title reports, title policies, deeds, current tax
bills, information regarding utility availability for the Premises (including
water, sewer, electric and gas), soil reports, environmental reports and
investigations, permits, certifications, licenses, approvals and other
documentation respecting the Premises which are in the possession or control
of Owner as of the date thereof. All such material shall be returned to Owner
by C2 upon the expiration or earlier termination of the Option.

Access for
Development
Activities

During the Option Term, Owner shall grant C2 and its designated agents
access to the Premises at all reasonable times and upon reasonable prior
notice by C2 to permit C2 or its designated agents to conduct any
inspections, tests, surveys, engineering, environmental, interconnection and/
or market and economic feasibility studies, and due diligence matters related
thereto, concerning the Premises. Any activities of C2 or its designated
agents on the Premises shall be conducted in such a manner so as to not
cause any material damage to the Premises and so as to not unreasonably
interfere with the current use of the Premises.

Owner
Restrictions
during Option
Term

During the Option Term, Owner shall not directly or indirectly (a) solicit,
initiate, facilitate or encourage any proposal for the lease, sale, development
or encumbrance of the Premises, (b) participate in any discussions or
negotiations regarding, or furnish any person any information with respect to,
or take any action knowingly to facilitate or encourage any inquiries or the
making of any proposal that constitutes any proposal for the lease, sale,
development or encumbrance of the Premises, or (c) enter into any contract,
agreement, letter of intent or term sheet (whether written or oral) with respect
to the sale, lease, development or encumbrance of the Premises.
Additionally, Owner shall not change the use of the Premises or cause any
material damage to the Premises during the Option Term.

2
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______________________________________________________________________________
Owner
Cooperation

Owner will support and cooperate with C2 to facilitate C2’s assessment of
the feasibility of the Premises for the System, such as the execution or
procurement of affidavits, consents, subordination agreements, nondisturbance agreements, estoppels and other related documents, and any
applications for permits, approvals and variances from governmental
authorities and the interconnecting utility.
Owner acknowledges that any election by C2 to exercise the Option is
dependent on C2 being satisfied, in its discretion, with the suitability of the
Premises for the System, including the Premises meeting the
interconnectivity criteria from the utility in respect of the System, C2
obtaining permitting approval from the relevant governmental authority and
there being no material environmental or other site-suitability issues.

Assignment and
Financing

Subject to C2’s rights to grant a security interest to a lender and provided that
there exists no uncured event of default under the Option or, following any
exercise by C2 of its option, the resulting Lease, C2 shall have the right to
assign the Option or the Lease, as applicable, with the consent of the Owner,
which consent shall not be unreasonably withheld.
However, C2 may, without the consent of Owner, transfer or assign the
Option or the resulting Lease Agreement, as applicable, to: (a) an affiliate of
C2; or (b) any person or entity succeeding to all or substantially all of the
assets of C2 (whether voluntarily or by operation of law). C2 shall give
notice to Owner within five (5) business days after such assignment.

Governing Law
of Option and
Lease

State where the Premises are located.

Memorandum of At the request of C2, Owner agrees to execute and permit C2 to record a
Option and Lease memorandum of the Option with the Recorder’s Office of the County in
which the Premises are located. The Lease shall also permit C2 to record a
memorandum of the Lease.
The parties shall be responsible for their own costs and expenses related to the negotiation and completion
of this Letter of Intent and the transactions contemplated by this Letter of Intent, including any due
diligence activities undertaken by either party.
[Signatures on following page.]
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______________________________________________________________________________
The parties hereto have executed this Letter of Intent on the date first set forth above by their
authorized representatives as set forth below.
The City of Westbrook

C2 Energy Capital LLC

By:

By:

_____________________________
Name: Michael T. Foley
Title: Mayor

_____________________________
Name:
Title:

4
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______________________________________________________________________________
EXHIBIT A

INDICATIVE PLAN OF PREMISES
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LETTER OF INTENT BY AND BETWEEN
CITY OF WESTBROOK
AND
C2 ENERGY CAPITAL
This letter of intent, dated November 17, 2020 (this “LOI”), sets forth a summary of the principal terms and
conditions of the proposed Net Energy Billing (“NEB”) Credit Purchase Agreement to be executed by Buyer and
Seller (each as defined below) and does not purport to bind the parties hereto except as may be expressly set forth
herein.
Parties:

The City of Westbrook, a Maine Municipality (“CITY OF WESTBROOK” or the
“Buyer”) and C2 Energy Capital LLC and / or its affiliates (“C2” or the “Seller”).

Generating Facilities:

A renewable energy generating facility with a planned, aggregate nameplate
capacity of 5,000 kWAC to be developed by C2 Energy Capital and located at the
following address:
Sandy Hill Landfill - Eleanor Avenue

Westbrook

Maine 04092

Product:

Renewably generated electricity from the Generating Facility as delivered to the
Point of Delivery (as defined below) in connection with Central Maine Power’s Net
Energy Billing program (the “NEB Program”).

Term:

The NEB Credit Purchase Agreement shall be effective when signed by the Parties
and shall continue for a term (the “Term”) of 30 years from the date on which the
date the Generating Facility is placed in commercial operation (the “Commercial
Operation Date”).

Points of Delivery:

The addresses below shall be considered the Point of Delivery (“Point of
Delivery”):
Sandy Hill Landfill - Eleanor Avenue

Westbrook

Maine 04092

Contract Quantity:

One Hundred Percent (100%) of the electrical energy produced by the Generating
Facility and delivered to the Point of Delivery which is eligible to be purchased
pursuant to the NEB Program (the “Net Electricity”).

Contract Price:

$61.18 per MWh ($0.06118 per kWh) of solar photovoltaic (“PV”) generated
energy delivered by the Generating Facilities to the Point of Delivery pursuant to
the NEB Program for the entire Term of the Contract, escalating at zero percent
(0%) annually (the “Contract Price”). The Contract Price shall (i) become
applicable on the Commercial Operation Date, (ii) remain in effect for the Term and
(iii) not be subject to change by Seller or Buyer for any reason.

99 PARK AVENUE · NEW YORK · NEW YORK · 10016

Page 242 of 284

[
Performance Guarantee: Seller guarantees that during each Contract Year during the Term, the Generating
Facilities will generate not less than eighty-five percent (85%) of the projected
generation for such Generating Facilities as set forth in the NEB Credit Purchase
Agreement (the “Guaranteed kWh”); provided that the Guaranteed kWh shall be
adjusted pro rata to the extent that the actual installed capacity of the Generating
Facilities is less than the Anticipated Nameplate Capacity of the Generating
Facilities. Notwithstanding the foregoing sentence, Seller shall be excused from
causing the Generating Facilities to achieve the Guaranteed kWh to the extent of
any reduced generation from the Generating Facilities due to (i) a Force Majeure
Event, (ii) power or voltage surge caused by someone other than Seller, (iii) theft of
the Generating Facilities, (iv) curtailment or reduction of energy production
required by the utility or grid operator or Buyer, or (v) Buyer’s failure to perform, or
breach of, Buyer’s obligations under the NEB Credit Purchase Agreement.
If at the end of each Contract Year the AC electricity produced by the Generating
Facilities as measured and recorded by Seller (the “Actual kWh”) is less than the
Guaranteed kWh for that Contract Year, then Seller shall pay Buyer an amount equal
to (i) the difference between the Guaranteed kWh and the Actual kWh, multiplied
by (ii) the Performance Guarantee Payment Rate (as defined in the NEB Credit
Purchase Agreement), in each case with respect to the affected Contract Year.
Green Attributes:

All environmental, renewable energy, or green attributes of any kind or nature,
current or future, whether in the form of renewable energy credits or certificates
(“RECs”), green tags, emissions credits or allowances or other credits or allowances
similar to the foregoing (together with the RECs, collectively, “Green Attributes”)
shall be the property of the Seller.

Electrical Output:

Seller shall sell and Buyer shall buy, at the Point of Delivery, One Hundred Percent
(100%) of the Net Electricity at all times during the Term on an “as generated”
basis.

Standard of Operation:

Seller shall operate the Generating Facility in accordance with the practices,
methods, acts, guidelines, standards and criteria of relevant system operators or
reliability councils, and all applicable Laws. Seller shall obtain all certifications,
permits, licenses and approvals necessary to construct, operate and maintain the
Generating Facility and to perform its obligations under the NEB Credit Purchase
Agreement.

Metering:

Subject to the requirements of the interconnection agreement for the Generating
Facility, Seller shall be responsible for the provision, maintenance, reading and
testing of all metering equipment in conformance with all applicable regulatory
requirements, with Buyer having rights to inspect, observe tests and conduct its own
tests in its reasonable discretion.

Taxes:

Seller shall be responsible for and shall pay all taxes incurred by Seller or Buyer on
the energy produced and sold prior to the Delivery Point and the Green Attributes.
Buyer shall be responsible for and shall pay all taxes incurred by Seller or Buyer on
energy produced and sold at and beyond the Delivery Point.
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Operation and
Maintenance:

Seller shall develop written operating procedures (“Operating Procedures”) for the
Generating Facility before the applicable initial delivery date which shall set forth
the protocol under which the Parties shall perform their respective obligations under
the NEB Credit Purchase Agreement and shall include, without limitation,
procedures concerning the following: (i) the method of day-to-day communications,
(ii) key personnel lists for Seller and Buyer, including an appointed authorized
representative for each Party and (iii) forced outage and planned outage reporting.
During the Term, the Generating Facility shall be operated and maintained by Seller
or its designee in accordance with those practices, methods, and acts that are
commonly used by a significant portion of the renewable powered electric
generation industry in prudent engineering and operations to design and operate
such electric equipment lawfully and with safety, dependability, efficiency, and
economy, including any applicable practices, methods, acts, guidelines or standards
and criteria of governing regulatory bodies and reliability councils and all applicable
requirements of law.

Default:

The NEB Credit Purchase Agreement shall include customary events of default
(“Events of Default”) including for failure to make payments when due, failure to
perform a material obligation, breach of representation or warranty, bankruptcy,
failure to maintain required credit support, etc.
Each Party shall have a duty to mitigate damages and covenants that it shall use
commercially reasonable efforts to minimize any damages it may incur as a result of
the other Party’s default or non-performance of the NEB Credit Purchase
Agreement.

Force Majeure

The NEB Credit Purchase Agreement shall include a customary force majeure
clause setting out customary force majeure events (“Force Majeure Events”)
outside of the reasonable control of the Seller or Buyer which prevent the Seller or
Buyer from performing its obligations under the NEB Credit Purchase Agreement.
Inability or failure to make payments when due under the NEB Credit Purchase
Agreement shall not constitute a Force Majeure Event.
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Termination:

Buyer may terminate the NEB Credit Purchase Agreement if Seller fails to achieve
Commercial Operation by December 31, 2022, subject to any day-for-day extension
due to a Force Majeure Event.
If an Event of Default shall have occurred and be continuing past any specified cure
period, the non-defaulting Party shall have the right to terminate the NEB Credit
Purchase Agreement and, in such case, each Party shall pay the other all amounts
due for all periods prior to termination. In addition, if applicable, the defaulting
Party shall make a termination payment to the non-defaulting party.
Any termination payment under the NEB Credit Purchase Agreement shall be based
on a comparison of the net present value of the payments that the non-defaulting
Party reasonably expects to be applicable in the market under a replacement contract
covering the same products (e.g., energy and Green Attributes) to the net present
value of the then remaining payments under the NEB Credit Purchase Agreement,
plus the reasonable transactional costs of the non-defaulting Party entering into a
new supply or sales arrangement. Any such calculations shall be based on
reasonable assumptions as to future Generating Facility operations, differences
between a replacement contract and the NEB Credit Purchase Agreement, discount
rate and similar considerations, as reasonably determined by the non-defaulting
Party.

Indemnification:

The NEB Credit Purchase Agreement shall include customary indemnification
obligations between the Parties including for liabilities related to energy once
delivered to Buyer at the Point of Delivery.

Limitation of Liability:

Unless expressly provided in the NEB Credit Purchase Agreement, a Party’s liability
shall be limited to direct actual damages only, which direct actual damages shall be
the sole and exclusive remedy and all other remedies or damages at law or equity
are waived. Neither Party shall be liable to the other Party for consequential,
incidental, punitive, exemplary or indirect damages, lost profits or other business
interruption damages, whether such damages are allowed or provided by statute, in
tort, under any indemnity provisions or otherwise except and only to the extent that
any actual or liquidated damages expressly provided for in the NEB Credit Purchase
Agreement include an element of profit or other type of damages which are
otherwise disclaimed and except to the extent required through indemnification on
account of third party claims.

Dispute Resolution:

Certain specified technical disputes shall be referred to a single technical expert (to
be designated by the parties in the NEB Credit Purchase Agreement) for expedited,
binding resolution; other disputes shall proceed through judicial resolution. The
Parties shall waive their rights to jury trial, and shall consent to jurisdiction in the
state of Maine. .

Governing Law:

The NEB Credit Purchase Agreement shall be governed by the laws of the State of
Maine.
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Assignment:

Neither Party shall assign any of its rights or obligations under the NEB Credit
Purchase Agreement without the prior written consent of the other Party, which
consent shall not be unreasonably withheld, conditioned or delayed, except that
either Party may, without the other Party’s consent, (i) transfer, sell, pledge,
encumber or collaterally assign the NEB Credit Purchase Agreement or the revenues
or proceeds thereof in connection with any financing, (ii) transfer or assign the NEB
Credit Purchase Agreement to an affiliate or (iii) transfer or assign the NEB Credit
Purchase Agreement to any person or entity succeeding to all or substantially all of
the assets of such Party; provided that in the case of clauses (ii) or (iii) above, the
assignee agrees to be bound by all terms and conditions and, in the case of an
assignment by Seller, either the assignee or its guarantor possesses the same or
better credit rating as Seller or provides credit support reasonably acceptable to
Buyer.

SIGNATURE PAGE FOLLOWS
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SIGNATURE PAGE TO LETTER OF INTENT

SELLER:
C2 ENERGY CAPITAL LLC
By: ____________________________
Name:
Title:

BUYER:
THE CITY OF WESTBROOK
By: ____________________________
Name: Michael T. Foley
Title: Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date: April 5, 2021
Order: 2021-31
Amending Order 2020-112 Regarding the Purchase & Installation of a Gate System at the
Public Safety Building
That the Westbrook City Council hereby authorizes an amendment to Order 2020-112 adopted
on October 5, 2020, entitled Authorizing Award of Bid for Public Safety Building Fencing,
authorizing the expenditure of an additional $8,970 payable to Burns' Fencing, Inc. of
Westbrook, ME for a wider gate opening and for an electronic gate system at the Westbrook
Public Safety Building.
Funds available in budget line 22002110-58900-02113.
First Reading: April 5, 2021
Second and Final Reading:

Attest:

______________________________________
City Clerk

______________________________________
Mayor

Page 248 of 284

CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

REQUEST FOR COUNCIL ACTION
PROPOSED TITLE: Amending Order 2020-112 Regarding the Purchase & Installation of a
Gate System at the Public Safety Building
REQUESTED BY:

Steve Goldberg

DATE:

4/5/2021

SUMMARY:
The Westbrook Police Department is requesting authorization for an additional $8,970 for the
Public Safety Building fencing project, which was originally authorized by Order 2020-112. This
additional funding would cover two necessary additional gate elements for the project, as
outlined below:
 $7,985 is for an additional element for the electronic gate system (paid for through Order
2020-112, to be installed in spring 2021) which will enhance controls and connectivity.
The first attached quote outlines this additional cost; total electronic gate system cost
increased from $42,000 to $49,985.
 $985 would be applied toward a wider gate that was required on the Haskell Street side
of the parking lot. This wider gate has already been installed. The second attached
quote outlines this additional cost; total fence cost increased from $34,000 to $34,985.
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date: April 5, 2021
Order: 2021-32
Authorizing Acceptance & Expenditure of the 2020 Edward Byrne Memorial Justice
Assistance Grant
That the Westbrook City Council hereby authorizes the acceptance and expenditure of a
Edward Byrne Memorial Justice Grant in the amount of $11,545, and further authorizes the
expenditure of said grant for ballistic helmets as outlined in the attached exhibit.
Grant funds to be credited to revenue line 22002110-43100-02211.
Expenditure to be deducted from expense line 22002110-59000-02211.
First Reading: April 5, 2021
Second and Final Reading:

Attest:

______________________________________
City Clerk

______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

REQUEST FOR COUNCIL ACTION
PROPOSED TITLE: Authorizing Acceptance & Expenditure of the 2020 Edward Byrne
Memorial Justice Assistance Grant
REQUESTED BY:

Steve Goldberg

DATE:

4/5/2021

SUMMARY:
The Westbrook Police Department has applied for and been approved for a 2020 Edward Byrne
Memorial Justice Assistance Grant in the amount of $11,545. We are seeking to use these
funds to purchase ballistic helmets for our patrol officers. After soliciting quotes, the Witmer
Public Safety Group provided the lowest-cost option. If approved by City Council, the helmets
would be purchased from this vendor.
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WESTBROOK POLICE DEPARTMENT BUDGET

EQUIPMENT
Ballistic Helmets

28 @ $412.32

Westbrook Police Department Total

$11,545

$11,545

Westbrook Police Department Budget Narrative:
The Westbrook Police Department seeks to purchase 28 ballistic helmets. These helmets will be fitted
and assigned to our patrol officers and will help keep them safe when they are involved in critical
situations.
All purchases will be done in accordance with the City of Westbrook’s Purchasing Policy.
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Program Narrative
The Westbrook Police Department in Cumberland County, Maine is eligible for FY20 Edward Byrne
Memorial Justice Assistance Grant funding in the amount of $11,545.
The Westbrook Police Department is seeking funding to address a critical officer safety issue.
Ballistic Helmets ($11,545) The Westbrook Police Department is seeking to purchase 28 ballistic helmets
for our patrol officers. These helmets would be fitted for the individual officers. We have seen our
officers involved in increasingly dangerous situation. These situations have included armed individuals.
Presently, we do not have ballistic helmets to protect our officers. This purchase would allow us to
equip our front-line officers with these helmets. The officers would be able to deploy them during these
critical situations. This purchase would go a long way to improving the safety of our officers.
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date: April 5, 2021
Order: 2021-33
Amending the Land Use Ordinance Regarding Medical Office Uses
That the Westbrook City Council hereby amends the Westbrook Code of Ordinances Land Use
Ordinance, Sections 335-1.8, Definitions, Section 335, Attachment 1, Table 1, Land Use Table,
and Section 335-5.9, Gateway Commercial District, as recommended by the Planning Board
and outlined in the attached exhibit.
First Reading: April 5, 2021
Second and Final Reading:

Attest:

______________________________________
City Clerk

______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

REQUEST FOR COUNCIL ACTION
PROPOSED TITLE: Amending the Land Use Ordinance Regarding Medical Office Uses
REQUESTED BY:

Jennie Franceschi

DATE:

4/5/2021

SUMMARY:
This is a request to amend the Land Use Ordinance, Section 335-1.8, Definitions, Section 335,
Attachment 1, Table 1, Land Use Table, and Section 335-5.9, Gateway Commercial District, to
incorporate a new use definition of Medical/Diagnostic Center, and to add that use along with
Hospital to the Gateway Commercial District. Included with this amendment is a minor
amendment to the definition of Medical office to better clarify the use and remove the structure
reference which is not relevant.
See Staff summary memo along with the request from Dirigo Center Developers, LLC that made
the request for this change.
*Requires a public hearing. If City Council approves first reading on April 5, 2021, a public
hearing followed by second and final reading will be scheduled for May 3, 2021.
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MEMO
DATE:
TO:
FROM:
Cc:
RE:

March 17, 2021
Mayor, City Council
Jennie P. Franceschi, City Planner & Rebecca Spitella, Assoc. Planner
City Administrator, City Clerk, City Solicitor

Amendment to the Land Use Ordinance – Request from Dirigo Center Developers, LLC (Rock Row)
§335-1.8 – Definitions
§335-5.9 Gateway Commercial District
§335 Attachment 1, Table 1: Land Use Table

Executive Summary: The Planning Board provided the City Council the following recommendation:
7-0 Vote to Amend the LUO §335-1.8 – Definitions §335-5.9 Gateway Commercial District §335 Attachment 1,
Table 1: Land Use Table per the attached document.
Ordinance Description
The proposed amendment clarifies the definition of Medical Office, creates, and defines a new use
‘Medical/Diagnostic Center’ and adds the uses Hospital and Medical/Diagnostic Center as permitted uses in the
Gateway Commercial District.
Ordinance History
February 2, 2021 – Planning Board Workshop
March 16, 2021 – Planning Board Public Hearing
April 5, 2021 - City Council 1st Reading
Staff Comments
The applicant approached the Zoning Administrator seeking clarification on use classification for several potential
medical industries looking to come into Westbrook on the Rock Row site. In analyzing the definitions of Medical
Office and Hospital, it became apparent there was a gap in classifying services that are more intensive than a
Medical Office, but not yet to the level of Hospital. Such examples include pharmaceutical, ambulatory,
pulmonary or radiology services where limited inpatient care, medical research and/or the administration of drugs
may be appropriate. Staff worked with the applicant to identify tiers of medical classifications utilized in other
municipalities to address the gap within the Westbrook Ordinance in a manner that also meets the needs of the
applicant’s proposal. Further, the amendment clarifies the current definitions of Medical Office and Hospital to
clearly differentiate the three uses in an effort to limit overlapping uses.
Per the request of the applicant, the application is proposing to include the newly defined “Medical/Diagnostic
Center” and “Hospital” as permitted uses within the Gateway Commercial District, which will then also permit
them in the Rock Row Contract Zone. Both uses are consistent with the uses currently permitted in the Gateway
Commercial District, such as Medical Office, Veterinary Clinic and Research and Development. The Gateway
Commercial District intersects several major transportation modes and routes, which would support regional
medical care. This proposal also includes clarifying the definition of Medical Office. The proposal is consistent
with the Comprehensive Plan’s vision for this area of the community.
The application does not propose to add the Medical/Diagnostic Center to any other districts other than Gateway
Commercial. Staff are supportive of this proposal and would recommend it adoption by the City Council.
S:\PLANNING\ORDINANCE\DEFINITIONS - ADDITIONS AND CHANGES\MEDICAL DIAGNOSTIC CENTER\CC MEMO- MEDICAL DEFS GC LUO.DOCX
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Applicant: Dirigo Center Developers, LLC
Request for Amendment to the Land Use Ordinance
§335-1.8 – Definitions §335-5.9 Gateway Commercial District §335 Attachment 1, Table 1: Land Use Table

ZONING ORDINANCE AMENDMENTS – Chapter 335 – (3) Ordinance Amendments
Part 1. Art I Section 335-1.8 Definitions of the Westbrook Zoning Ordinance (“Ordinance”) is
amended to add and amend the definitions as follows:
Medical/Diagnostic Center. Medical, diagnostic and/or surgical care focused on research,
diagnosis, treatment and rehabilitation of injury, illness, disease and/or chronic conditions on a
primarily outpatient basis. Such use may include training facilities, pharmacies and ambulatory
services, including, but not limited to, surgery and can be provided by one or more owners or
operators.
Medical Office A building or portion of a building containing offices for providing General
medical services, including, but not limited to dental, psychiatric, physical therapy or
chiropractic for out-patients care only, but not including the sale of drugs. This term does not
include the growing or dispensing of medical marijuana by medical marijuana dispensaries,
caregivers, or patients.

Part 2. Section 335 Attachment 1, Table 1:Land Use Table is amended to add Hospital and
Medical/Diagnostic Center uses to the Gateway Commercial District of the Table and state “P”
as permitted uses in the table.

Part 3. Art. V Section 335-5.9 Gateway Commercial District is amended to add the uses in red
as follows:
A. Permitted Uses. The following uses are permitted in the Gateway Commercial
District as a matter of right:
Accessory Use
Adult Daycare
Artisan Food and Beverage
Automobile Dealership (6-23-14)
Automobile Repair Service
Bank Class 2 (Ord. 1-6-14)
Business Office
Business Office 2
Child Care Center
Convention Center
Day Care Center
Educational Facility (Ord. of 7-1-13)
Greenhouse or Florist
Hospital
Hotel
Industry

Library
Media Studio Class 1 & 2
Medical/Diagnostic Center
Medical Offices (Ord. of 3-7-05)
Municipal Facility
Museum
Neighborhood Grocery
Parking Facility
Private Recreation Facility
Research and Development
Restaurants Class 2
Retail Class 1, 2, 3 & 4
Service Business
Telecommunication Facilities (Ord. of 3/3/14)
Veterinary Clinic
Vocational Education Facility

S:\Planning\Ordinance\Definitions - additions and changes\Medical Diagnostic Center\Westbrook Zoning Ordinance
Amendments 3-16-2021 - edited post PH by Board.docx
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date: April 5, 2021
Order: 2021-34
Amending the Land Use Ordinance, Regarding Notification Requirements for Zoning
Change
That the Westbrook City Council hereby amends the Westbrook Code of Ordinances Land Use
Ordinance, Section 335-1.5, Zoning Change, to repeal and replace the existing section as
recommended by the Planning Board and outlined in the attached exhibit.
First Reading: April 5, 2021
Second and Final Reading:

Attest:

______________________________________
City Clerk

______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

REQUEST FOR COUNCIL ACTION
PROPOSED TITLE: Amending the Land Use Ordinance, Regarding Notification Requirements
for Zoning Change
REQUESTED BY:

Jennie Franceschi

DATE:

4/5/2021

SUMMARY:
This proposed amendment revises the notification requirements for amendments to the Land
Use Ordinance to more closely align with the processes of other municipalities while upholding
standards set forth by State Statute. The proposed amendment does not alter or otherwise
change the notifications requirements for Site Plan, Subdivision or Conditional Use review. See
Staff Memo for further information.
*Requires a public hearing. If City Council approves first reading on April 5, 2021, a public
hearing followed by second and final reading will be scheduled for May 3, 2021.
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MEMO
DATE:
TO:
FROM:
Cc:

March 17, 2021
Mayor, City Council
Jennie P. Franceschi, City Planner & Rebecca Spitella, Assoc. Planner
City Administrator, City Clerk, City Solicitor

RE:

Amendment to the Land Use Ordinance – Section 335-1.5 Zoning Amendments Process

Requested Action: The Planning Board provided the City Council the following recommendation:
7-0 Vote to Amend the LUO §335-1.5 regarding Zoning Amendment Process per the attached document.
(This is a repeal and replace.)
Ordinance Description
This proposed amendment revises the notification requirements for amendments to the Land Use Ordinance to
more closely align with the processes of other municipalities while upholding standards set forth by State Statute.
The proposed amendment does not alter or otherwise change the notifications requirements for Site Plan,
Subdivision or Conditional Use review.
Ordinance History
January 4, 2021 – City Council Referral
February 2, 2021 – Planning Board Workshop
March 16, 2021 – Public Hearing
April 5, 2021 – City Council 1st Reading
Staff Comments:
The amendment to Section 335-1.5 is a repeal and replace. The current language was generated out of a land use
process many years ago that did not go particularly well where zoning districts were changed without proper
notification to property owners and ultimately ended with the City in a Court case that reversed rezoning actions
of the City. As a response to that process, the current ordinance was then put forth with mailing notification
requirements for not only map amendments but also any change to the table of Land Uses or district performance
standards. This level of notification not only exceeds State Statutes but requires such a burdensome notification
process that the City has avoided undertaking necessary ordinance amendments due to the excessive cost it places
upon the City for mailing notices to every property owner in City for a “use or performance standard
amendments”.
The City has wanted to look at modern uses (or updating our current use labels) that need to evolve with the times
to include in our zoning land use tables. For Example, recent advances in Solar Energy has pushed staff to look at
how to provide this use to our citizens, with performance standards. Currently, we can only place Solar Arrays in
the Manufacturing District as we have to define Solar Arrays, from a land use perspective, as “light
manufacturing”.
The City should have the ability to adjust land uses in zoning districts once vetted through a Planning Board and
City Council Process and provided those uses are in line with our Comprehensive Plan. To take on the initiative to
place Solar Arrays in all of the districts (again under specified standards), the notification cost to the City for this
one initiative would cost roughly $10,000 for the notices to be mailed to every property owner in the City for all
S:\PLANNING\ORDINANCE\SECTION 106 - ORDINANCE AMENDMENTS\CC MEMO- SECTION 335-1.5 ZONING CHANGE.DOCX
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the meetings. This is not the intent of the State Statute Notification requirements. The State requires posting of
meetings in newspapers of regular circulation in the community you are in, plus posting in public locations. The
requirement to mail notice for a “use or performance standard ordinance change” is exceptionally burdensome on
the community, and is unlike any of our surrounding Maine Communities, namely South Portland, Gorham,
Windham, Biddeford, Portland, Cumberland, to name a few. There have been many Planning initiatives we have
wanted to conduct since I arrived 5 years ago, but have not moved forward due to this issue.
A “Solar Array” is not the only land use we need to deal with from a City-Wide use perspective. “Utilities”, as a
use, is missing from our ordinance as well, and we could not take on an initiative in a piece meal manner by
adjusting the land use table as a zoning district have been under review because then we would cause
nonconformance issues in other zones. These type of use amendments should be addressed on a City-Wide level,
which is where our City leadership comes in.
The Planning Board and the City Council are the reviewing bodies for any process involving the ordinance. In the
cases of altering uses or performance standards in zoning districts, it is the purview of these bodies to act on
behalf of the community, while ensuring the uses being added or adjusted are compatible in those districts and
compliant with the intent of the Comprehensive Plan.
In re-writing this section, we reviewed the State Statute as well as the ordinances of several of the communities
listed above to take the best of what all do, and yet make it work for Westbrook. As the rezoning process was the
point of contention years ago that drove these mailing notification requirements, we still have the provision in this
proposal that if a “rezoning of property is to occur”, then the property or properties that are proposed for rezoning
are mailed notices as well as 500’ around those properties to be rezoned. Additionally, we still retained the City
Council notice process, which is not required by State Statute nor used by other municipalities, as an additional
measure above traditional noticing requirements.
The additions above the minimum State Statute requirements (Mailings on rezoning, and the City Council notice
process) would appear to address the local matters of concern, yet still affords the allowance by the City Leaders
to move necessary amendments to the land use ordinance forward without the major financial implications to the
City, while still in accordance with Maine State Statute and in line with our surrounding Maine communities.
In discussing the issues Staff have been dealing with due to the current ordinance, it was the recommendation of
the Administration to move this item forward with a referral from the City Council for discussion and ultimately a
recommendation by the Planning Board to provide to the City Council.

S:\PLANNING\ORDINANCE\SECTION 106 - ORDINANCE AMENDMENTS\CC MEMO- SECTION 335-1.5 ZONING CHANGE.DOCX
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Land Use Amendment
§335-1.5 Zoning Change
March 16, 2021 Public Hearing
SECTION 335-1.5 IS A REPEAL OF “335-1.5 ZONING CHANGE.” & REPLACE WITH THE FOLLOWING
§ 335-1.5 – Zoning Amendments
A. Amendment to the Land Use Ordinance, including Zoning Map Amendments.
The City Council may amend, revise, replace or otherwise change the Land Use Ordinance provided
that the statutory provisions relating to notice and public hearings are observed in accordance with
the following procedures and criteria:
(1) Request for Amendment.
An amendment may be initiated by the Planning Board, City Council, the City Administration, or
it may be requested by the owner(s) of property or the authorized agent of the owner or a
person with equivalent right, title or interest in the property proposed for rezoning.
(2) Application.
Requests for amendments must be accompanied by a complete application and application fee
as set forth in the Master Fee Schedule. The cost for noticing and advertising fees must also be
paid to the City. The request or proposal shall not be placed on a Planning Board agenda unless
and until these fees are paid. This fee shall be waived if the request is initiated by the City,
either through the City Council, the Planning Board or the City Administration.
(a) Requests for an amendment to the Zoning Map shall include:
[1] A map showing existing and proposed zone lines.
[2] The address or location of the parcel(s) to be reclassified.
[3] The name and address of property owners of the parcels proposed to be rezoned.
[4] A statement regarding existing and proposed land use.
[5] Existing and proposed zoning classifications.
(3) Procedure for Planning Board Review and Recommendation.
The Planning Board shall review and, after holding a public hearing, shall provide a
recommendation on the request to the City Council.
(a) Notice for the public hearing shall be provided as follows:
[1] Posted in City Hall at least 13 days prior the hearing
[2] Posted on the City’s website at least 13 days prior to the hearing
[3] Published at least 2 times in a newspaper of general circulation, the first at least 12
days prior to the hearing and the second at least 7 days prior to the hearing.
[4] Notice shall be mailed to both the property or properties proposed for a zoning change
and each property owner within 500 feet from any portion of the property proposed
for a zoning change. The notice shall be mailed by first class mail at least 13 days
before the public hearing.
(4) Procedures for City Council Review.
Once the City Council receives a Planning Board recommendation, the City Council shall hold a
public hearing.
(a) Notice for the public hearing shall be given as follows:
Page 1 of 2
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Land Use Amendment
§335-1.5 Zoning Change
March 16, 2021 Public Hearing
[1] Posted in City Hall at least 7 days prior the hearing
[2] Posted on the City’s website at least 7 days prior to the hearing
[3] Published in a newspaper of general circulation, at least 7 days prior to the hearing.
(b) No proposal to amend the official zoning map shall be considered within one year from the
date of denial of the same request, unless the Planning Board determines that the
application is a substantial change from the previously denied rezoning application.
B. Administrative Corrections.
The City Clerk is authorized to make minor corrections to the adopted or amended version of this
Chapter to correct typographical mistakes or errors in numbering, incorrect references or
punctuation that do not alter the substance or meaning of the provisions without public hearing
by the Planning Board or formal vote of the City Council
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date: April 5, 2021
Order: 2021-35
Amending the Land Use Ordinance, Regarding Contract Zoning
That the Westbrook City Council hereby amends the Westbrook Code of Ordinances Land Use
Ordinance, Section 335-1.6, Contract Zoning, and Section 335-1.8, Definitions, as
recommended by the Planning Board and outlined in the attached exhibit.
First Reading: April 5, 2021
Second and Final Reading:

Attest:

______________________________________
City Clerk

______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

REQUEST FOR COUNCIL ACTION
PROPOSED TITLE: Amending the Land Use Ordinance, Regarding Contract Zoning
REQUESTED BY:

Jennie Franceschi

DATE:

4/5/2021

SUMMARY:
The proposed amendment incorporates the terminology of “Conditional” Zoning to the Contract
Zoning process as well as defines Conditional Zoning. See attached Staff Memo for further
information.
*Requires a public hearing. If City Council approves first reading on April 5, 2021, a public
hearing followed by second and final reading will be scheduled for May 3, 2021.
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MEMO
DATE:
TO:
FROM:
Cc:

March 17, 2021
Mayor, City Council
Jennie P. Franceschi, City Planner & Rebecca Spitella, Assoc. Planner
City Administrator, City Clerk, City Solicitor

RE:

Amendment to the Land Use Ordinance – Section 335-1.6 Contract Zoning & 335-1.8 Definitions

Requested Action: The Planning Board provided the City Council the following recommendation:
7-0 Vote to Amend the LUO §335-1.6 & 1.8 regarding Contract Zoning & Definitions per the attached document.
Ordinance Description
The proposed amendment incorporates the terminology of “Conditional” Zoning to the Contract Zoning process
as well as adds a definition of Conditional Zoning to our ordinance.
Ordinance History
January 4, 2021 – City Council Referral
February 2, 2021 – Planning Board Workshop
March 16, 2021 – Public Hearing
April 5, 2021 – City Council 1st Reading
Staff Comments:
The proposed amendment to Section 335-1.6 Contract Zoning is to incorporate the terminology of “Conditional”
Zoning vs a contract process. The two methods of zoning have been utilized in Westbrook in various “Contract
zones” over the course of time, however the terminology of the process needs to be cleaned up as not all of our
current “Contract Zones” have true contracts between the developer and the City. Many of our Contract Zones are
in fact “Conditional Zoning” where there are only conditions placed upon a parcel, much like performance
standards for a zoning district, instead of a formal contract with the City.
This amendment will not alter the processes but rather clarify procedures that have been done in the past as well
as afford the City the correct terminology to utilize in this process for each future proposal that is submitted.
Additionally, we are clarifying that all noticing fees must be paid by an applicant.
The notification process is not being altered, but it is referenced to follow the same procedures as the amendment
in Section 335-1.5 with the necessary components required by State Law.
In discussing the issues Staff have been dealing with due to the current ordinance, it was the recommendation of
the Administration to move this item forward with a referral from the City Council for discussion and ultimately a
recommendation by the Planning Board to provide to the City Council.
It was brought up in the Planning Board review process that there was no definition for Conditional Zoning, so
that was included in this document. Our current Contract Zoning definition actually is the Conditional Zoning
definition per State Law, so we have made that edit and included a new definition for Contract Zoning in line with
State Law. These adjustments do not affect any of our previously approved Contract Zones.
S:\PLANNING\ORDINANCE\SECTION 106 - ORDINANCE AMENDMENTS\CC MEMO- SECTION 335-1.6 CONTRACT - CONDITIONAL ZONING & DEFINITIONS.DOCX
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Land Use Amendment
§335-1.8 – Definitions
§335-1.6 Contract Zoning
March 16, 2021 – Public Hearing
SECTION 335-1.6 IS AN AMENDMENT TO “335-1.6 CONTRACT ZONING.” TO INCLUDE CONDITIONAL
ZONING – UNDERLINED RED IS NEW LANGUAGE, AND STRIKE THRUS ARE REMOVE
§335-1.6 Conditional and Contract Zoning
A. An applicant for a conditional or contract zoneing shall submit an application to the Planning
Board on forms provided by the City with the following information and/or fees:
(1) A plot plan showing the following:
(a) Location of the property proposed for development and its boundaries and dimensions.
(b) Location and dimensions of existing and proposed buildings or other structures.
(c) The lines of existing and proposed streets, driveways, parking facilities and sidewalks.
(2) A detailed statement of the proposed use of the property.
(3) A statement setting forth the precise zoning change requested.
(4) A statement setting forth the conditions or restrictions which the applicant proposes to be
applied as a condition of the proposed rezoning. The Planning Board may recommend
further conditions or restrictions as outlined in Subsection D
(5) A non-refundable application fee in such amount(s) as the City Council may from time to
time establish in the City Fee Schedule. The fee shall be paid at the time the application is
filed with the Planning Board. All notification fees shall be paid by applicant.
(6) A consulting and review fee in such amount as the City Council may from time to time
establish in the City Fee Schedule. The fee shall be placed in escrow with the City at the time
the application is filed with the Planning Board. The fee shall be used by the City in
accordance with §335-13.1H Consulting and Review Fees; Inspection Fees of the Land Use
Ordinances.
(7) Evidence of right, title or interest in the property.
(8) Additional Information
(a) Traffic Impact Study/Assessment:
[1] The applicant must submit a traffic study for all projects that will require a Traffic
Movement Permit from the Maine Department of Transportation (MDOT). At a
minimum, the traffic study must provide all information set forth in Section 7 of
MDOT’s Rules and Regulations Pertaining to Traffic Movement Permits, as may be
amended from time to time. The Planning Board or City Council may require
additional information in the traffic study during the application review process.
[2] For projects that will not require a Traffic Movement Permit from the MDOT, the
Planning Board or City Council may request a traffic study or traffic assessment as
part of the application. The Board or Council will determine the parameters of the
traffic study or traffic assessment as part of the application review process.
B. Pursuant to 30-A M.R.S.A. sSection 4352, conditional and contract zoning is authorized where, for
such reasons as the unusual nature or unique location of the development proposed, the City
Council finds it necessary or appropriate to impose, by agreement with the property owner or
otherwise, certain conditions or restrictions relating to the physical development or operation of
the property, which are not generally applicable to other properties similarly zoned. All rezoning
under this section shall establish rezoned areas, which are consistent with the existing and
Page 1 of 3
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Land Use Amendment
§335-1.8 – Definitions
§335-1.6 Contract Zoning
March 16, 2021 – Public Hearing
permitted uses within the original zones. All such rezoning shall be consistent with the City’s
Comprehensive Plan.
C. In addition to the procedures set forth in §335-1.5A, requests for conditional and/or Contract
Zone shall be subject to the following:
(1) Public Notice shall be sent to:
(a) Owners of property proposed to be rezoned
(b) Any public drinking water supplier if the area to be rezoned is within its source
protection area.
(c) Owners of property within 500 feet of any boundary of the property
(2) Notice shall include a map indicating the area to be rezoned and a copy of the proposed
conditions and restrictions.
The Planning Board shall conduct a public hearing prior to any property being rezoned under this
section. Notice of this hearing shall be posted in the municipal office at least 13 days prior to the
hearing and shall be published in a newspaper of general circulation within the City at least two
times, the first publication to be at least seven days before the hearing. Notice shall also be sent
to the owners of all property within 500’ of the property to be rezoned, any public drinking water
supplier if the area to be rezoned is within its source protection area, and to the owners of
property proposed to be rezoned. This notice shall include a map indicating the area to be
rezoned and a copy of the proposed conditions and restrictions. The applicant shall be
responsible for all fees incurred in the notification of the public hearing.
(1) The City Council will also hold a public hearing prior to any property being rezoned under this
section. Notice of this hearing shall be published in a newspaper of general circulation within
the City at least two times, the first publication to be at least seven days before the hearing.
The applicant shall be responsible for all fees incurred in the notification of the public hearing.
(2) The Recreation and Conservation Commission shall review the project and make a
recommendation to the Planning Board. Upon receipt of the application, the Commission shall
have thirty (30) days to make its recommendation to the Planning Board. If no
recommendation is received by the Planning Board within the thirty (30) day period the
Planning Board may proceed with a public hearing without the recommendation.
D. Conditions and restrictions imposed under the authority of this section may include, by way of
example:
(1) Limitations on the types and number of uses permitted.
(2) Restrictions on the scale and density of development.
(3) Specifications for the design and layout of building and other improvements.
(4) Schedules for the commencement and completion of construction.
(5) Preservation and creation of open space and buffers, and protection of natural areas and
historic sites.
(6) Contributions toward the provision of municipal services generated by the development.
(7) Performance guarantees adequate to secure completion and maintenance of improvements,
and guarantees against defects.
(8) Provisions for enforcement and remedies for breach of any condition or restriction.
E. All development receiving a conditional or contract rezoning is not exempt from the otherwise
applicable standards in §335-13.1 Westbrook Subdivision and Site Plan Review Standards.
Page 2 of 3
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Land Use Amendment
§335-1.8 – Definitions
§335-1.6 Contract Zoning
March 16, 2021 – Public Hearing
F. No proposal to amend the official zoning map shall be entertained within one year from the date
of denial of the same request, unless the Planning Board determines that the application is a
substantial change from the previously denied rezoning application.

§335-1.8 Definitions
CONTRACT CONDITIONAL ZONING
The process by which the municipal legislative body may rezone property to permit the use of that
property subject to conditions not generally applicable to other properties similarly zoned
CONTRACT ZONING
The process by which the property owner, in consideration of the rezoning of that person's property,
agrees to the imposition of certain conditions or restrictions not imposed on other similarly zoned
properties.
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

Date: April 5, 2021
Order: 2021-36
Authorizing the Issuance of $17,000,000 of General Obligation Bonds and Appropriating
the Proceeds Thereof
That the Westbrook City Council hereby authorizes the issuance of seventeen million dollars
($17,000,000) of General Obligation Bonds and appropriates the proceeds thereof as outlined in
the attached exhibit.
First Reading: April 5, 2021
Second and Final Reading:

Attest:

______________________________________
City Clerk

______________________________________
Mayor
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CITY OF WESTBROOK, MAINE
IN CITY COUNCIL

REQUEST FOR COUNCIL ACTION
PROPOSED TITLE: Authorizing the Issuance of $17,000,000 of General Obligation Bonds
and Appropriating the Proceeds Thereof
REQUESTED BY:

Administration

DATE:

4/5/2021

SUMMARY:
This Order authorizes the issuance of $17,000,000 of general obligation bonds to cover the
City's portion of the cost for constructing the municipal parking garage on Mechanic Street.
These bonds will be issued by the Maine Municipal Bond Bank with $4,000,000 to be issued in
the spring of 2021, and $13,000,000 to be issued in the fall of 2021. This order was prepared by
the City's bond counsel, Alyssa Tibbetts, Esq.
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WESTBROOK, MAINE
CITY COUNCIL
ORDER AUTHORIZING THE ISSUANCE OF
SEVENTEEN MILLION DOLLARS ($17,000,000)
OF GENERAL OBLIGATION BONDS AND APPROPRIATING THE PROCEEDS THEREOF
WHEREAS, the City desires to authorize the issuance of up to $17,000,000 principal amount of the
City’s General Obligation Bonds and to authorize the sale of such Bonds to the Maine Municipal Bond Bank
for inclusion in its Spring 2021 and/or Fall 2021 issue(s) and to appropriate the proceeds thereof to finance the
Projects described in this Order;
NOW, THEREFORE, be it voted, resolved, and ordered by the City Council of Westbrook, Maine:
Section 1: Appropriation. The sum of $17,000,000 is hereby appropriated, from the proceeds of the
Bonds and Notes herein authorized, to finance the costs of the site preparation for and construction of a public
parking garage to be located at the intersection of Mechanic Street and William Clarke Drive, including capital
expenditures related to the same, and which Bonds and Notes may also finance costs of issuance of the Bonds
and Notes and capitalized interest of up to three years on the Bonds and Notes (the “Project”).
Section 2: Authorization of Borrowing. For the purposes of financing the aforesaid appropriation
and to refund any temporary notes issued pursuant thereto, pursuant to the City Charter and all amendments
thereof and acts additional thereto, Section 2-159 and 2-186 to 2-203 of the Westbrook Code of Ordinances and
Title 30-A of the Maine Revised Statutes and all other authority thereto enabling, the Treasurer is hereby
authorized and empowered in the name and on behalf of the City to expend and borrow up to $17,000,000
from the Maine Municipal Bond Bank (the “Bank”) pursuant to one or more Loan Agreements between the
City and the Bank providing for one or more loans from the Bank in the aggregate principal amount not in
excess of $17,000,000, and the Treasurer be and hereby is authorized and empowered, in the name and on
behalf of the City, to execute and deliver, under the seal of the City, attested by its Clerk, one or more Loan
Agreements to be in the usual and ordinary form utilized by the Bank, which is hereby approved, and to
contain such other terms and provisions, not contrary to the general tenor hereof, as the Treasurer may
approve, with her approval to be conclusively evidenced by her execution thereof.
Section 3: Authorization of Bonds. For the purposes of financing the aforesaid appropriation and
to refund any temporary notes issued pursuant thereto, pursuant to the City Charter and all amendments thereof
and acts additional thereto, Section 2-159 and 2-186 to 2-203 of the Westbrook Code of Ordinances and Title
30-A of the Maine Revised Statutes and all other authority thereto enabling, the City Council hereby approves
and authorizes the issue, sale and delivery to the Bank as evidence of the aforesaid loan(s) of up to
$17,000,000 and against payment therefor, the Bonds of the City in a principal amount not to exceed
$17,000,000, such Bonds to mature and be payable on such dates and in such amounts as approved by the
Treasurer; to bear interest at the rates specified by the Bank for its Spring 2021 and/or Fall 2021 issue, which
rates shall be subject to approval by the Treasurer of the City, such approval to be conclusively evidenced by
her execution and delivery of such Bonds, payable semi-annually; to be issued as a single, fully registered
Bond in the an aggregate amount not to exceed $17,000,000 maturing and payable in installments as
aforesaid; to be signed by the Treasurer and countersigned by the President of the City Council and the
Mayor and to be sealed with the seal of the City and attested by its Clerk; and to be in such form and contain
such terms and provisions as the officers executing the same may approve their approval to be conclusively
evidenced by their execution thereof
Section 4: Authorization of Notes. The Treasurer is authorized to borrow money in anticipation of
said Bonds by the issuance and sale of notes or renewal notes in anticipation thereof (the “Notes”) and to
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determine the date, form, interest rate, maturities (not later than 3 years from date of issuance in the case of
any Notes) and all other details of each issue of Notes, including the form and manner of their sale and award,
subject to the provisions of the law, the City Charter and this Order.
Section 5: Rates and Other Provisions; Execution. The Bonds and any Notes shall mature at the
times and in the amounts, to be dated as of such date, to bear interest at the rate or rates and to be in such form
and to contain such terms and provisions (including but not limited to early redemption provisions, if any) as
the Finance Committee may hereafter determine or authorize. The Finance Committee is further authorized
to delegate the authority to determine the form of the Bonds and any Notes and other terms and provisions
thereof to the Treasurer. Each Bond or Note issued hereunder shall be signed by the Treasurer, shall be
countersigned by the President of the Council and by the Mayor, and shall be sealed with the seal of the City,
attested to by its Clerk.
Section 6: Redemption. The Treasurer is hereby authorized to provide that any of the Bonds and
Notes hereinbefore authorized be made callable, with or without premium, prior to their maturity.
Section 7: Tax-Exempt Covenants. The Treasurer is hereby authorized to covenant and certify on
behalf of the City, to the extent applicable, that no part of the proceeds of the issue and sale of the Notes or
the Bonds authorized to be issued hereunder shall be used directly or indirectly to acquire any securities or
obligations, the acquisition of which would cause such Notes or Bonds to be “arbitrage bonds” within the
meaning of Section 148 of the Internal Revenue Code of 1986, as amended (the “Code”), and that no part of
the proceeds of the issue and sale of such Notes or Bonds (including any notes and bonds in renewal thereof)
shall be used, directly or indirectly, in such manner which would cause the Notes or Bonds to be "private activity
bonds" within the meaning of Section 141 of the Code. The Treasurer is hereby authorized to covenant and
agree, on behalf of the City, for the benefit of the holders of the Bonds and Notes, that the City will file any
required reports and take any other action that may be necessary to ensure that interest on the Bonds and Notes
will remain exempt from federal income taxation, and that the City will refrain from any action that would
cause interest on the Bonds or Notes to be subject to federal income taxation.
Section 8: Qualified Tax-Exempt Obligations. To the extent permitted under the Code, the Treasurer
is hereby authorized to designate any of the Bonds or Notes authorized to be issued hereunder as qualified
tax-exempt obligations for purposes of Section 265(b) of the Code.
Section 9: Disclosure. The Treasurer is hereby authorized to covenant, certify and agree, on behalf
of the City, for the benefit of the holders of the Notes or Bonds, that the City will file any required reports,
make any annual financial or material event disclosure, and take any other action that may be necessary to
insure that the disclosure requirements imposed by Rule 15c2-12 of the Securities and Exchange Commission,
if applicable, are met.
Section 10: City Officials. If any of the officers or officials of the City who have signed or sealed
the Bonds or Notes shall cease to be such officers or officials before the Bonds or Notes so signed and sealed
shall have been actually authenticated or delivered by the City, such Bonds or Notes nevertheless may be
authenticated, issued, and delivered with the same force and effect as though the person or persons who
signed or sealed such Bonds or Notes had not ceased to be such officer or official; and also any such Bonds
or Notes may be signed and sealed on behalf of the City by those persons who, at the actual date of the
execution of such Bonds or Notes, shall be the proper officers and officials of the City, although at the
nominal date of such Bonds or Notes any such person shall not have been such officer or official.
Section 11: Deputy Officers. If the Treasurer, President of the Council, Mayor or Clerk are for any
reason unavailable to approve and execute the Bonds or Notes or any of the related financing documents, the
person or persons then acting in any such capacity, whether as an assistant, a deputy, or otherwise, is

Page 280 of 284

authorized to act for such official with the same force and effect as if such official had herself performed
such act.
Section 12: Other Actions. The Treasurer, Mayor, President of the City Council, Clerk and other
appropriate officers of the City are hereby authorized and empowered to do all such acts and things as may
be deemed necessary or desirable in order to effect the borrowing from said Bank of up to $17,000,000 and
the issue and delivery to said Bank as evidence thereof of a corresponding principal amount of the Bonds of
the City as hereinabove authorized, and to execute, deliver, file, approve, and record all such financing
documents, contracts, deeds, assignments, certificates, memoranda, abstracts, and other documents as may be
necessary or advisable, with the advice of counsel for the City, including but not limited to any certificates,
bond insurance agreements, notices of sale and other documents as may be necessary or appropriate in
connection with the sale of the Bonds and Notes and any letter of credit agreement or liquidity facility
agreement necessary to the issuance of any Bonds or Notes, to carry out the provisions of this Bond Order
and the provisions set forth above in connection with the Project, the execution, sale, and delivery by the City
of the Bonds and Notes and the execution and delivery of any related financing documents.
Section 13: Costs; Reallocation. The term “cost” or “costs” as used herein and applied to the Project,
or any portion thereof, includes, but is not limited to (1) the purchase price or acquisition cost of all or any
portion of the Project; (2) the cost of planning, developing, preparation of specifications, surveys, engineering,
feasibility studies, legal and other professional services associated with the Project; (3) the cost of
environmental studies and assessments; (4) the cost of financing charges and issuance costs, including
premiums for insurance, interest prior to and during construction and for a period not to exceed three (3) years
from the issue date of the Bonds or Notes, administrative fees and costs, legal and accounting fees and costs,
application fees, and other fees and expenses relating to the financing transaction; and (5) the cost of all other
financing authorized hereunder, whether related or unrelated to the foregoing. In the event that any proceeds
of the Bonds or Notes remain unspent upon completion of a Project, or if the City abandons a Project, the
City reserves the right to reallocate unspent proceeds to the costs of other qualified projects approved, or to
be approved, by the City Council, or to apply unspent proceeds to the payment of debt service on the Bonds
or the Notes.
Section 14: Tax Levy. In each of the years during which any of the Bonds or Notes issued hereunder
are outstanding, there shall be levied a tax in an amount which, with other revenues, if any, available for that
purpose, shall be sufficient to pay the interest on said Bonds or Notes, payable in such year, and the principal
of such Bonds or Notes maturing in such year (except in the case of Notes to be refunded in that year by the
issuance of Bonds).
Section 15: Investment Earnings; Premium. The investment earnings on the proceeds of the
Bonds and Notes, if any, and the excess proceeds and premium of the sale of the Bonds and Notes, if any,
are hereby appropriated for the following purposes, such proceeds to be held and applied in the following
order of priority: (a) to any costs of the Project in excess of the principal amount of the Bonds or Notes; and
(b) in accordance with applicable terms and provisions of the Arbitrage and the Use of Proceeds Certificate
delivered in connection with the sale of the Bonds or Notes.
Section 16: Reimbursement. On December 21, 2020, the City Council declared its official intent
within the meaning of Treasury Regulation 1.150-2 to pay, on an interim basis, costs of the Project, which
costs the City reasonably expects to reimburse with proceeds of the Bonds or Notes to be issued in the
maximum principal amount of $17,000,000.
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ADOPTED this ____ day of April, 2021 by the Westbrook City Council:

__________________________________
David Morse, Ward 1

__________________________________
Victor Chau, Ward 2

__________________________________
Anna Turcotte, Ward 3 (Vice President)

________________________________
Gary Rairdon, Ward 4 (President)

__________________________________
Elliot Storey, Ward 5

__________________________________
Claude Rwaganje, At-Large

__________________________________
Michael Shaughnessy, At-Large
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CITY OF WESTBROOK, MAINE
2 York Street, Westbrook, ME 04092

COMMITTEE REFERRAL FORM
REFERRAL TITLE:

Comprehensive Ethics Reform

REQUESTED BY:

Council President Gary Rairdon

DATE CREATED:

March 15, 2021

COMMITTEE:

Committee of the Whole

Description of referral:
President Rairdon agreed to sponsor a referral request titled “Comprehensive Ethics Reform”, originally
requested by resident Christine Latini during the Council meeting held on March 15, 2021. Her original
submission is attached for reference.
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